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Water Pollution Control 
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The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
E.xecutive Orders and Federal agency documents having general 
applicability and legal effect, documents required to bo 
published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
Inspection in the Office of the Federal Register the day before 
they nre published, unless earlier filing is requested by the 
issuing agency. 

The Federal Register will be furnished by mail to subscribers 
for $300iX) per year, or $150.00 for 6 months, payable in 
advance. The charge for individual copies is $1.50 for each 
issue, or $1.50 for each group of pages as actually bound. Remit 
check or money order, made payable to the Superintendent of 
Documents. U.S. Covemmeni Printing Office. Washington. DC 
204flZ 

lliore are no reitriclions on the republication of material 
appearing in the Federal Register. 

Questions and requests for specific information may be directed 
In the telephone numbers listed under INFORMATION AND 
ASSISTANCE in the READFJi AIDS section of this Usue. 


How To Cite This Publication: Use the volume number and the 
p4«ge number. Example; SO FR 12345. 


THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 

FOR: 

Any person who uses the Federal Register and 

Code of Federal Regulations. 

CHICAGO. IL 


The Office of the Federal Register. 

WHEN: July 6 and 9; at 9 a.m, (identical sessions} 

WHO: 

WHERE: Room 1654, Insurance Exchange Building. 

WHAT; 

Free public briefings (approximately 2 1/2 hours) 

175 W. jackson Blvd.. Chicago, IL 


to present: 

RESERVATIONS: Call the Chicago Federal Information 


1. The regulatory process, with a focus on the 
Federal Register system and the public^s role 
in the development of regulations. 

Center. 312-353-4242. 


NEW YORK. NY 


2. The relationship between the Federal Register 


and Code of Federal Regulations. 

WHEN: July 9 and la at 9 a.m. (identical sessions) 


3. The important elements of typical Federal 

Register documents. 

4. An introduction to the finding aids of the 

FR/CFR system. 

WHERE: 2T Conference Room. Second Floor. 

Veterans Administration Building. 252 

Seventh Avenue (between W\ 24th and W. 

, 25th Streets). New York. NY. 

WHY: 

To provide the public with access to information 

RESERVATIONS: Call Arlene Shapiro or Steve Colon. Nev^' 


necessary to research Federal agency regulations 

York Federal Information Center. 


which directly affect them. There will be no 
discussion of specific agency regulations. 

212-264-46ia 


WASHINGTON. DC 




WHEN: September (two dotes to be announced 



later). 
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T^is section ol the FEDERAL REGISTER 
cootaint regulalory documents having 
general applK:ab4ay and legal effect most 
of viduch are key^ to and codified in 
aw Code of Fe^al Reguiationa, v^hlch is 
puMished under 50 titles pursuant to AA 
use 1510. 

The Code of Federal Regulations is sold 
by the Supenntendeni of Documents. 

Prices of new books are ksted in the 
Ikst FEDERAL REGISTER issue of each 

week. 


OFFICE Of PERSONNEL 
MANAGEMENT 

5 CFR Part 890 

Federal Employees Health Benefits 
Program 

AGENCY: Office of Personnel 
Management. 

ACTION: Interim rule with request for 

summary: The Office of Personnel 
Management (OPM) is Issuing interim 
regulations to implement amendments to 
the Federal Employees Health Benefits 
IFRHB) law under the Civil Service 
Retirement Spouse Equity Act of 1984. 
Pub. L 90-615. These regulations 
d^'.scribe the conditions under which 
funner spouses of civil service 
employees and retirees may enroll in the 
FTlfB Program. 

OATES: Interim nile effective May 7, 

1985. Comments must be received on or 
before August 12,1985. 

ADDRESS: Written comments may be 
trnt to Jean M. Barber. Assistant 
Director for Pay and Benefits Policy, 
Compensation Group, Office of 
Prrsonnel Management. P.O. Box 57, 
Washington. D.C. 20044, or delivered to 
01>M, Room 4351.1900 E Street NW. 
W.ishington. D.C. 

POR FURTHER INFORMATION CONTACT: 

Barbara Myers (202) 254-7052, 

SUPPLEMENTARY INFORMATION: On 
Nuvember 0.1964, Congress enacted the 
Civil Service Retirement Spouse Equity 
Act of 1984 (Pub. L 98-815). Under this 
Art, certain former spouses of civil 
service employees and annuitants may 
qualify to enroll in a health benefits plan 
under the Federal F^nployees Health 
Benefits Program (FEHBP) effective on 
or after May 7,1985. 

A former spouse who was married to 
un employee or retiree on or after May 


7,1985. may enroll in a health benefits 
plan under the FEHBP if he or she (IJ 
does not remarry before age 55; (2) was 
enrolled in an F^B plan as a family 
member at any time during the 18 
months preceding the date of divorce or 
annulment: and (3) currently receives, or 
has future title to receive, (i) a portion of 
annuity payable to the employee upon 
retirement, based on a qualif^ng court 
order under 5 U.S.C. 834S(j). (ii) survivor 
annuity benefits based on a qualifying 
court order under 5 U.S.C. 8341(h). (iii) a 
survivor annuity based on an election 
by the employee under 5 U.S.C. 
8339(j)(3). or (Iv) similar benefits under 
another retirement system for 
Government employees. 

Former spouses of employees who 
separate from Federal service before 
becoming eligible for an annuity 
beginning immediately after separation 
may enroll only if dis^Iution of the 
marriage to the employee occurred 
before the employee left Federal service. 

A former spouse who was married to 
an employee who retired before May 7, 
1985, may also be entitled to health 
benefits coverage if (1) the former 
spouse does not remarry before age 55. 
(2) the former spouse was enrolled in a 
health benefits plan as a family member 
at any time during the 18 months 
preceding the dissolution of the 
marriage, and either (3) the retiree elects 
before May 9.1966, to provide a survivor 
annuity to the former spouse or. (4) the 
retiree declines to elect survivor benefits 
for a former spouse or died on or before 
May 7.1965, and the former spouse 
satisfies certain conditions for a 
survivor annuity under section 4(b)(lHB) 
of Pub. L 98-615. 

Generally, an eligible former spouse 
must file a written application for 
coverage within 60 days after the 
dissolution of the marriage. However, if 
the marriage dissolved after the 
employee’s retirement, the former 
spouse may apply for coverage either 
within 60 days after the dissolution of 
marriage or within 60 days after the 
retired employee elects to provide a 
survivor annuity for the former spouse, 
whichever is later. In addition, the 
former spouse of an employee who 
retired before May 7,1985. may apply 
for health benefits coverage (1) within 
60 days after the retiree elects to 
provide a former spouse annuity under 5 
CFR 831.621 or (2) within 60 days after 
the date of the OPM notice of 


entitlement to a former spouse annuity 
under 5 CFR 831.622. 

A former spouse may elect a self-only 
or family enrollment but such family 
coverage is limited to the former spouse 
and eligible children of that spouse and 
the employee, former employee, or 
annuitant. 

The Act requires the former spouse to 
pay the full cost (both the employee and 
Government share) of the health 
benefits enrollment. When the former 
spouse has future title to annuity, 
premium payments are to be made to 
the employing office of the agency 
which employed the Federal employee 
at the time the marriage was dissolved. 
If the former spouse is receiving an 
annuity, the responsible retirement 
system will make available a means for 
direct withholding of the premium from 
the former spouse's annuity check. 
Consistent with current regulations 
governing retirees and survivor 
annuitants, the enrollment will be 
terminated if the annuity is insufficient 
to cover the cost of the enrollment and 
the former spouse does not or cannot 
change to a plan with a cost that can be 
covered by the annuity. 

Waiver of Notice of Proposed 
Rulemaking 

Pursuant to section S53(b)(3)(B) of title 
5 of the U.8. Code, 1 find that good cause 
exists for waiving the general notice of 
proposed rulemaking. The notice is 
being waived because the effective date 
of the Civil Service Retirement Spouse 
Equity Act of 1984, Pub. L 98-615. is 
May 7.1985. 

E.0.12291, Federal Regulation 

1 have determined that this is not a 
major mle as defined under section 1(b) 
of E.0.12291. Federal Regulation, 

Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 
because they simply extend health 
benefits coverage to qualified former 
spouses of certain service employees 
and annuitants. 

list of Subjects in 5 CFR Part 890 

Administrative practice and 
procedure. Government employees. 
ITealth insurance. 














24758 Federal Register / Vol. 


U.S. Office of Personnel Mumigement. 

Lorelta ComcUut. 

Acting Director, 

Accordingly. OPM is amending 5 CFR 
Part 890 as follows: 

PART 890—FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM 

1. The authority citation for Port 890 
continues to read as follows: 

Aulhorily: 5 U.S.C. 8913. 

Z. Section 890,101 is amended by 
revising paragraphs (a)(5) and (a)(9) to 
read as follows: 

S 890.101 OefInitkHis; time computations. 

(n) • • • 

(5) ‘‘Employing office*' means the 
office of an agency to which jurisdiction 
and responsibility for health benefits 
actions for an employee or an eligible 
former spouse of an cmployee’have 
been delegated. For enrolled annuitants, 
including survivor annuitants and 
former spouse annuitants who are not 
also eligible employees, “employing 
office" is the office which has authority 
to approve payment of annuity or 
workmen's compensation for the 
annuitant concerned. For former 
spouses not receiving an annuity, 
"employing office" is the agency that 
employed the Federal employee at the 
time the marriage was dissolved. 

• • • • • 

(9) "Pay period" means the biweekly 
pay period established pursuant to 
section 5504 of title 5. United States 
Code, for the employees to whom that 
section applies and the regular pay 
period for employees not covered by 
that section. "Pay period" as it relates to 
a former spouse who is not actively 
receiving an annuity means the regular 
pay period for employees of the agency 
to which jurisdiction and responsibility 
for health benefits actions for the former 
spouse have been delegated as provided 
by paragraph (a)(5) of this section. "Pay 
period" for annuitants means the period 
for which a single installment of annuity 
is customarily paid. 

« • • • • 

3. Section 090.104 is amended by 
revising paragraph (a) to read as 
follows: 

§890.104 Initial decision and 
reconsideration. 

(a) Who may file. An employee, 
annuitant, or former spouse may request 
OPM to reconsider a decision of an 
employing office or an initial decision of 
OPM refusing to permit registration for 
or change of enrollment or refusing to 


50. No. 114 / Thursday, fune 13. 1985 / Rules and Regulations 


permit enrollment of an individual as a 
family member, 

• • • • • 

4. Section 890.301 is amended by 
revising paragraphs (d)(2). (e), (f). (h). (i). 
(k), (n). and (u) to read as follows: 

§ 890.301 Opportunities to register to 
enroll and change enrollment 

• • • • • 

(d) • • • 

(2) An enrolled employee, annuitant, 
or former spouse may change to another 
plan, another option, or from self alone 
to self and family, or may make any 
combination of these changes. 

(e) Change in family status. (1) Other 
than a former spouse, an enrolled 
employee or annuitant may register to 
change enrollment from self alone to self 
and family, or from one plan or option to 
another, or both, and an employee, if 
registered not to be enrolled, may 
register to be enrolled, at any time 
during the period beginning 31 days 
before a change in marital status and 
ending 60 days after the change in 
marital status. Other than a former 
spouse, an enrolled employee or 
annuitant may change enrollment from 
seif alone to self and family within 60 
days after any other change in family 
status. 

(2) An enrolled former spouse may 
register to change enrollment from self 
alone to self and family, or from one 
plan or option to another, or both, within 
60 days after the birth or acquisition of a 
child who is a qualified family member 
under § 890.804(a) of this part. 

(f) Change to self alone, (1) An 
employee, annuitant or former spouse 
may register at any time to change 
enrollment from self and family to self 
alone. If an employee, annuitant, or 
former spouse changes his or her 
enrollment to self alone, any family 
members who lose coverage are not 
entitled to the temporary extension of 
coverage for conversion or to convert to 
an individual contract. 

(2) Other than a former spouse, an 
employee or annuitant who is covered 
by the enrollment of another under this 
part may elect self alone coverage 
within 31 days after a change in the 
covering enrollment has been filed 
under authority of this paragraph. 

• • • • • 

(h) Move from area served by 
comprehensive medical plan. If a 
comprehensive medical plan limits full 
service to a geographic area, an 
employee, annuitant, or former spouse 
enrolled in that plan who moves outside 
the full service area or. if already living 
outside the full service area, moves 
further from the full service area, may 


register at any time after the move, ioU 
enrolled in another health benefits plan, 

(1) Termination by employee 
organization plan. An employee, 
annuitant, or former spouse who is 
enrolled in a health benefits plan 
sponsored or underw*ritlen by an 
employee organization and whose 
membership in the employee 
organization is terminated, may register 
to be enrolled in another plan under the 
following conditions: 

(1) Health benefits enrollment is 
terminated by the plan: and. 

(2) Registration to enroll in another 
plan is submitted within 31 days after 
termination of enrollment in the 
employee organization plan. 

The employee, annuitant, or former 
spouse may not change enrollment from 
self alone to self and family under this 
paragraph. 

• • • • • 

(k) Termination of plan in which 
enrolled. If a plan is discontinued in 
whole or part, each employee, annuitant 
and former spouse whose enrollment a 
thereby terminated may enroll in 
another plan. If the discontinuance is at 
the end of a contract period which is 
immediately preceded by an open 
season, the time for enrollment is the 
open season. Otherwise, OPM will 
establish a time and effective date for 
enrollment. Persons who fail to change 
enrollment within the time set are 
considered to have canceled the plan in 
which enrolled, except that if one option 
of a plan is discontinued, enrolled 
employees, annuitants, and former 
spouses who do not change plans will 
be considered enrolled in the remaining 
option of the plan. 

• • • • • 

(n) O/) becoming eligible for cu^veroge 
under Title XVlll of the Social Security 
Act An enrolled employee, annuitant, or 
former spouse with a high option 
enrollment may register, at any time 
after the 31st day before he or she Is 
eligible for coverage under Title XVIII of 
the Social Security Act (Medicare), to 
change enrollment to the low option of 
any available plan under this part. 

• • • • • 

(u) Child's coverage ends. An 
employee, annuitant, or former spouse 
may register to change enrollment from 
self alone to seif and family within 31 
days after an eligible child loses 
coverage under another enrollment 
under this part. 

• • • • • 

5. Section 890.302 is amended by 
revising paragraphs (d) and (e) to read 
as follows: 
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I (90 302 Cov«r* 9 « ol (amity mambers. 

• • a • a 

(d) Child incapable of self support 
When an employee, annuitant, or former 
ipouse enrolls for a family which 
includes a child who has become 21 
yedrt of ago and is incapable of self- 
•dpporl« the employing oHlce will 
require such enrollee to submit a 
physician's certificate verifying the 
child's disability. The certificate must— 
11) State that the child is incapable of 
s 4 mport because of a physk^l or 
jsrntat disability that existed before the 
child became 22 years of age and that 
enn be expected to continue for more 
than 1 yean 

(2) Include a statement of the name of 
the child, the nature of the disability, the 
period of time it has existed, and its 
probable future course and duration: 

And, 

(3) Be signed by the Physician and 
ihow the physician's office address. The 
iiinloying office will require the 
employee, annuitant, or former spouse 

to submit the certificate on or before the 
date the child becomes 22 years of age. 
However, the employing office may 
nccept otherwise satisfactory evidence 
of iniuipacity not timely filed. 

|e) Renewal of certificates of 
in opacity. The employing office will 
requiri tbo employee, annuitant, or 
former spouse who has submitted a 
certificate of incapacity to renew that 
certificate on the expiration of the 
miiiirnuiii period of disability certified. 

• • • • • 

6. Subpart H is added to read as 
foilowti. 

Subpart H—BenefHs for Former Spouses 

S«r 

t)9n,aQ]. Introduction. 

Definition. 

801803 Who may enroll, 
aeow Coverage. 

8 d 0 ao8 Bnrolljnent Time l.iinitatlons. 

9^) aos Kffective dates of cowage. 

800 fVX7 Termination of enrollment 
800 Employing iiffice responsibilities. 

Sobpart ft—Benefits for Former 
SpOUSM 

|890jB 01 Introduction. 

This subpart explains how former 
*P')usea of Federal cmploy^ees and 
fctirees may acquire health benefits 
coverage In accordance with the Civil 
Service Retirement Spouse Equity Act of 
1904 (Ihib. L 90-615) It describes 
enrollment eligibility for former spouses, 
coverage of family members, enrollment 
procedures, and when health plan 
coverage terminates. It also informs 
Federal agencies how to implement the 
Act. 


§890.SO2 Definmon. 

In this subpart. "Qualifying court 
order" means a qualifying court order as 
described in { 831.1704 of this title. 

§ e90.a03 Who may snroll. 

(a) Except as specified in paragraph 
|b) of this section, a former spouse is 
eligible to enroll in a health tenefits 
plan under this part pro%rided that— 

(1) The former spouse whose marriage 
to an employee or employee annuitant is 
dissolved has not remarried if under age 
55; and 

(2) The former spouse was enrolled in 
a health benefits plan under this part as 
a family member at any time during the 
18 months preceding the date of the 
dissolution of marriage; and 

(3) (i) The former spouse was married 
to an employee or employee annuitant 
on or after May 7,1985, and currently 
receives, or has future title to receive, 

(A) a portion of annuity payable to the 
employee upon retirement, based on a 
qualifying court order for purposes of 5 
U.S.C. 8345(i). (B) survivor annuity 
benefits baaed on a qualifying court 
order for purposes of 5 U.S.C. 8341(h). or 
(C) a survivor annuity elected by the 
employee under 5 U.S.C. 8339(j)(3) (or 
benefits similar to those under this 
paragraph under another retirement 
system for Government employees); or 

(ii) The former spouse was married to 
an employee who retired before May 7, 
1985. and the employee annuitant (A) 
elects before May 9.1986, to provide a 
survivor annuity to the former spouse 
under procedures prescribed in { 831.621 
of this title, or (B) does not elect to 
provide a survivor annuity as described 
in paragraph (a)(3)(ii] (A) of this section, 
or died on or before May 7,1985, and the 
former spouse satisfies all of the 
conditions for a survivor annuity in 
S B31B22 of this title. 

(b) A former spouse of an employee 
who separates from Federal service 
before becoming eligible for immediate 
annuity is eligible to enroll only if the 
fonner spouse's marriage to the 
employee dissolved before the employee 
left Federal service. 

{890.S04 Coverage. 

(a) Type of enrollment A former 
spouse who meets the requirements of 
$ 690.803 may elect coverage for self 
alone or for self and family. A family 
enrollment covers only the former 
spouse and any unmarried dependent 
natural or adopted child of both the 
former spouse and the employee, former 
employee or employee annuitant, 
provided such child is not otherwise 
covered by a health plan under this part. 
An unmarried dependent child must be 
under age 22 or incapable of self-support 


because of a mental or physical 
disability existing before age 22. No 
person may be covered by two 
enrollments, 

(b) Proof of dependency, (IJ A child is 
considered to be dependent on the 
former spouse, or the employee, former 
employee, or employee annuitant if he 
or she is: 

(i) A legitimate child: 

(ii) An adopted child; 

(iii) A recognized natural child who 
lives with the fonner spouse, or the 
employee, former employee or employee 
annuitant in a regular parent-child 
relationship. 

(iv) A recognized natural child for 
whom a judicial determination of 
support has been obtained; or 

(v) recognized natural child to 
w'hose support the former spouse, or the 
employee, former employee, or 
employee annuitant makes regular and 
substantial contributions in accordance 
with S 69a302(b)(2). 

(c) Exclusions from coverage. 

Coverage as a family member may be 
denied: 

(1) If evidence shows that the fonner 
spouse, employee, former employee or 
annuitant did not recognize the ^ild as 
his or her own. despite a willingness to 
support the child, or 

(2) If evidence calls the child's 
paternity or maternity into doubt, 
despite the former spouse's, employee's, 
former employee's, or employee 
annuitant's recognition and support of 
the child. 

fd) Child incapable of self support 
When a fonner spouse enrolls for a 
family enrollment which includes a child 
who has become 22 years of age and is 
incapable of self-support, the employing 
office shall determine such child's 
eligibility in accordance with i 890.302 

(d). (e) and (f). 

(e) Meaning of unmarried, A child, 
under age 22 or incapable of self- 
support, who has never married or 
whose marriage has been annulled, or a 
child who is divorced or widowed is 
considered to be unmarried. 

4 890.605 EnroOment ttma llmltattons. 

(a)(1) Fonner spouses of employees 
who retire on or after May 7,1985, must 
apply for coverage: (i) Within 60 days 
after dissolution of the marriage to the 
Federal employee or employee 
annuitant, or (ii) if the marriage 
dissolved after retirement, within 60 
days after dissolution of the marriage or. 
If later, 60 days after the retired 
employee elects to provide a survivor 
annuity for the former spouse. 

(2) Former spouses of employees who 
retire before May 7,1985, most apply for 
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coverage: (i) Within 60 days after the 
employee annuitant elects to provide a 
former spouse annuity under $ 631.621 
or (ii) within 60 days after the date of 
the OPM notice of entitlement to a 
former spouse annuity under $ 831.622. 

S 890.$06 Effective dates of coverage. 

(a) Generally. The effective date of 
enrollment or change of enrollment is 
the first day of the pay period after the 
date of receipt by the employing office 
of the registration form and satisfactory 
proof of eligibility. 

(b) Change required because of 
insufficient annuity. When a former 
spouse annuitant changes to a lower 
cost enrollment as provided by 

§ 890.301(q) of this title, the change is 
effective immediately upon loss of 
coverage under the prior enrollment. 

§ 890.807 Termination of enrotlment. 

(a) Former spouse. (1) If the annuity of 
H former spouse is not sufficient to pay 
the withholdings for the plan in which 
enrolled, and the former spouse 
annuitant does not, or cannot, elect a 
plan under § 890.301(q] at a cost not in 
excess of the annuity, the employing 
office will terminate the enrollment 
effective the end of the last period for 
which withholding was made. Each 
former spouse annuitant whose 
enrollment is so terminated is entitled to 
a 31>day extension of coverage for 
conversion. 

(2) A former spouse^s enrollment 
terminates, subject to the temporary 
extension of coverage for conversion, at 
midnight of the last day of the pay 
period in which the earliest of the 
following events occurs: 

(i) Court order ceases to provide 
entitlement to survivor annuity or 
portion of retirement annuity under a 
retirement system for Government 
employees. 

(ii) Former spouse remarries before 
age 55. 

(iii) Former spouse remarries the 
employee, separated employee, or 
annuitant on whose service the benefits 
are based. 

(iv) Former spouse dies. 

(v) Employee on whose service the 
benefits are based dies and no survivor 
annuity is payable. 

(vi) Separated employee on whose 
service the benefits are based dies 
before the requirements for deferred 
annuity have been met. 

(y[i) Employee on whose service 
benefits are Imsed leaves Federal 
service before establishing title to 
deferred annuity. 

(viii) Refund of retirement monies is 
paid to the separated employee on 


whose service the health benefits are 
based. 

(3) A former spouse whose enrollment 
is terminated under this paragraph may 
not reenroll. 

(b) Coverage of members of the 
family. The coverage of a member of the 
family of a former spouse terminates, 
subject to the temporary extension of 
coverage for conversion, at midnight of 
the earlier of the following dates: 

(1) The day on which the individual 
ceases to be an eligible family member. 

(2) The day the former spouse ceases 
to be enrolled, unless the family member 
is entitled, as a survivor annuitant, to 
continued enrollment, or is entitled to 
continued coverage under the 
enrollment of another. 

(c) Cancellation. A former spouse may 
cancel enrollment at any lime by filing 
with the employing office a properly 
completed health benefits form. l1ie 
cancellation becomes effective on the 
last day of the pay period after the pay 
period in which the health benefits form 
canceling the enrollment is received by 
the employing ofHce. The former spouse 
and family members, if any, are not 
entitled to the temporary extension of 
coverage for conversion or to convert to 
an individual contract for health 
benefits. A former spouse who cancels 
his or her enrollment may not later 
reenroll. 

f 690.808 Employing office 
responsibilities. 

(a) Applications for benefits. (1) The 
employing office will set up a me^od 
for accepting applications for enrollment 
and, if the former spouse is not receiving 
annuity, direct payment for the former 
spouse. The method will include 
procedures for verifying the eligibility 
requirements under S 890.803(a) (1) and 
(2). The employing office will accept 
OPM documentation that the former 
spouse meets the additional requirement 
under § 890.803(a)(3) (i) or (ii). The 
employing office will maintain a health 
benefits file for the former spouse as a 
file separate from the personnel records 
of the employee or former employee. 

(2) The application from the former 
spouse must be filed in a manner 
prescribed by OPM. The former spouse 
will be required to certify that he or she 
meets the requirements listed in 
§ 890.803 and that he or she will notify 
the employing office within 31 days of 
an event that results in failure to meet 
one or more of the requirements. 

(b) Qualifying court order. Subject to 
a 31-day extension period for 
conversion, the duration of health 
benefits coverage will coincide with any 
period specified in the qualifying court 
order providing for an annuity. A court 


order not meeting the requirements 
under § 831.1707(c) or 5 831.1709 will m 
be used to establish or continue 
entitlement to a former spouse*8 health 
benefits coverage. 

(c) Premium payments. (1) The former 
spouse must remit to the employing 
office the full subscription charge fur the 
enrollment for every pay period during 
which the enrollment continues. 
Payment must be made in accordance 
with a schedule established by the 
employing office. If the employing office 
does not receive payment within 31 da)i 
after the due date, the employing office 
will notify the former spouse by certified 
mail return receipt requested that 
continuation of coverage rests upon 
payment being made within 15 days 
after the receipt of the notice. An 
individual who fails to remit payment 
within the specified jime frame will be 
deemed to have cancelled his or her 
enrollment. 

(2) The employing office will submit 
all premium payments collected from 
former spouses along with its regular 
health benefits payments to OPM. The 
full subscription charge for former 
spouses will be classified as 
**withholdings*' and included in the 
•‘Withholding*' section of the SF 2812. 
loumal Voui^er and Report of 
Withholdings and Contributions For 
Health Benefits. Group Life Insurance 
and Civil Service Retirement. 

(d) Withholding from annuity. The 
retirement system acting as employing 
office for a former spouse will establish 
a method for withholding the full 
subscription charge from the former 
8pouse*s annuity check. When the 
annuity is insufficient to cover the full 
amount of health benefits premium due, 
the retirement system will require the 
former spouse to register to be enrolled 
in another plan as provided by 

§ e90.301(q). 

|FR Doc. 65-14322 Filed 6-12-65; 8:45 am| 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 908 

I Valencia Orange Reg. 348] 

Valencia Oranges Grown in Arizona 
and Designated Part of California; 
Limitation of Handling 

agency: Agricultural Marketing SerN ice 
USDA. 

action: Final rule. 
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summary: Regulation 348 establishes 
the quantity of fresh Califomia-Ahzona 
V iienda oranges that may be shipped 
to market during the period June 14-Iune 
20.1965. The regulation is needed to 
provide for orderly marketing of fiesh 
Valencia oranges for the period 
specified due to the marketing situation 
confronting the orange industry. 

OAte: Regulation 348 ($ 908.648) is 
effective for the period June 14-June 20, 
1985. 

FOR rURTH€R INFORMATION CONTACT: 
William |. Doyle. Chief. Fruit Branch, 
F&V, AMS, USDA, Washington, D.C 
2025a telephone: 202-447-5975. 

SUPPtCMSNTARY INFORMATION: 

findings 

This rule has been reviewed under 
L'SDA procedures and Executive Order 
12231 and has been designated a "non- 
major** rule. William T. Manley, Deputy 
A dministrator, Agricultural Marketing 
Service, has certiOed that this action 
will not have a significant economic 
impact on a substantial number of small 
enlitiaa. 

The regulation is issued under 
Marketing Order No. 908. as amended (7 
CFR Part 908), regulating the handling of 
Valencia oranges grown in Arizona and 
cifsignated part of California. The order 
is enective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-874). The action 
is bused upon the recommendation and 
information submitted by the Valencia 
Orange Administrative Committee 
(VOAC) and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
d‘dared policy of the act. 

The regulation is consistent with the 
n irketing policy for 1984-65. The 
committee met publicly on June 4.1985, 
to consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of Valencia 
oranges for the specified week. The 
committee reports that demand is slow, 
particularly for small size fruit, and 
prices are likely to decline in the next 
few weeks due to significant 
competition from deciduous fruit. 

It IS further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
I'ngagt in public rulemaking, and 
p'^stpona the effective date until 30 days 
after the publication in the Federal 
kegistar (5 U.S.C. 553). because there is 
iniufficient time between the date when 
information upon which the regulation is 
based became available and the 
effective dale necessary to effectuate 
the declared policy of the act. Interested 
persons were given an opportunity to 


submit information and views on the 
regulation at an open meeting. To 
effectuate the declared policy of the act. 
it is necessary to make the regulatory 

E rovisions effective as specified, and 
andlers have been notified of the 
regulation and its effective date. 

List of Subiects In 7 CFR Part 908 

Marketing .Agreements and Orders, 
California. Arizona. Oranges (Valencia). 

PART 908—(AMENDED] 

1. The authority citation for 7 CFR 
Part 908 continues to read as follows: 

Authority: Sect. 1-19.48 Stat. 31. as 
amended; 7 U.S.C. 001-674. 

2. Section 908.648 is added to read as 
follows: 

f 908.S4S VtIsfKia Orange Regulation 34S. 

The quantities of Valencia oranges 
grown in California and Arizona which 
may be handled during the period June 
14.1965, through June 20.1985, are 
established as foUows: 

(a) District 1: 240.000 cartons: 

(b) District 2: 360,000 cartons: 

(c) Districts: Unlimited cartons. 

Dated: |une 6,1985. 

Tbomat R. Clark, 

Deputy Director, Fruit and Vegetable 
Division. Agricultural Marketing Service. 

[FR Doc. 85-14233 Filed 6-12-65: 8:45 am) 
snuNQ coot s4io-e}-«f 


7 CFR Part 925 

Expenses and Assessment Rate for 
Grapes Grown in a Designated Area of 
Southeastern California 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: This final rule authorizes 
expenditures of the California Desert 
Grape Administrative Committee and 
establishes the assessment rate under 
Marketing Order 925 for table grapes 
grown in southeastern California for the 
1984-85 fiscal year. Funds to administer 
this program ere derived from 
assessments on handlers. 

EFFECTIVE OATES*. December 1,1964- 
November 30,1985, 

FOR further information CONTACT: 
W'illiam J. Doyle, Chief. Fruit Branch, 
FaV. AMS. USDA, Washington. D.C. 
20250, telephone (202) 447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretaire's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a "non-major" rule. William 
T. Manley, Deputy Administrator. 


Agricultural Marketing Service, has 
certified that these actions will not have 
a significant economic impact on a 
substantial number of small entities. 

This marketing agreement and order 
are effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). This action 
is based upon the recommendation and 
Information submitted by the California 
Desert Grape Administrative 
Committee, established under the order, 
and upon other information. It is found 
that the expenses and assessment rate 
as hereinafter provided, will tend to 
effectuate the declared policy of the act. 

It is further found that it is 
impracticable and contrary to public 
interest to give preliminary notice and 
engage in public rulemaking, and good 
cause exists for not postponing the 
effective date until 30 days after 
publication in the Federal Register (5 
U.S,C. 553). The order requires that the 
rate of assessment for each fiscal period 
apply to all assessable grapes handled 
from the beginning of such period. To 
enable the committee to meet current 
fiscal obligations, approval of the 
expenses and rate of assessment Is 
necessary without delay. It is necessary 
to effectuate the declared policy of the 
act to make these provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

List of Subjects in 7 CFR Part 925 

Marketing agreements and orders, 
grapes, California. 

1. The authority citation for 7 CFR 
Part 925 continues to read as follows: 

Authority: Secs. 1-19.48 Slat. 31, as 
amctiiled. 7 U.S.C 601-674. 

2. New { 925.204 is added to read as 
follows (this section prescribes the 
annual expenses and assessment rate of 
the California Desert Grape 
Administrative Committee and will not 
be published in the Code of Federal 
Regulations): 

PART 925—GRAPES GROWN IN A 
DESIGNATED AREA OF 
SOUTHEASTERN CALIFORNIA 

$ 925.204 Expenses and sssessment rate. 

Expenses of $38,000 by the California 
Desert Crape Administrative Committee 
are authorized, and an assessment rale 
of $0,003 per 22 pound container of 
grapes is established for the fiscal year 
ending November 30,1985. Unexpended 
funds may be carried over as a resene. 










24762 


Federal Register / Vol. 50, No. 114 / Thuraday, June 13, 19B5 / Ruiea and Regujations 


June 10.1905. 

Thomw R. Clark. 

Ditputy Oir&ctor, Frait and Vegetobh 
Dtvinian, Agricultural Marketing Service. 
|FK Uac. 8S-14301 Filed IV>12-a5; 0 45 am) 
BiLUNO cooc I4ta>ar4i 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 270 

IIC-14S59) 

Amendment to Pricing Rule and 
Adoption of Rule on Pricing of 
Redemptions 

AGENCY: Securities and Exchange 
Commission. 

action: Adoption of rule and rule 
amendment. 


SUMMARY: The Commission is adopting 
a rule and rule amendment under ^e 
Investment Company Act of 1940. These 
actions limit the days on which a 
registered investment company is 
required to price its redeemable 
securities to customary United States 
business days and provide that an 
investment company will not have 
suspended the right of redemption if it 
prices a redemption request by 
computing net asset value under the 
amended rule. The rule and rule 
amendment will simplify and clarify 
pricing and redemption requirements for 
all funds especially those with portfolio 
securities trading in foreign markets. 

The Commission also is amending staff 
Guidelines to Form N-1A to reflect these 
uclions. 

EFFECTIVE DATE: June la, 1985. 

FOR FURTHER INFORMATTON CONTACT: 
Forrest Foss. Special Counsel or )ay 
Gould Attorney. (202) 272-2107. 

Division of Investment Management 
Securities and Exchange Commission. 
450 Fifth Street. NW.. Washington. D.C 
20549. 

SUPPLEMENTARY INFORMATION: Thc 
Commission is adopting an amendment 
to Rule 220*1 and a new Rule 22e-2 
under the Investment Company Act of 
1940 (15 U.S.C 0Oa-l el sag.) (the -1940 
Act'*), relating to the computation by an 
investment company of the value of its 
redeemable securities for purposes of 
sales and redemptions (commonly 
called "pricing”). 

The changes were proposed in 
Investment Company Act Release No. 
14244 (November 21.1984).^ Thc 


* 40 FR 4S55S (Novvmber 2T. HIM) 


amendment to Rule 22o-l will require 
investment companies to price their 
redeemable securities at least once 
every week day (Monday through 
Friday) except on: (i) Customary 
national, local, or regional business 
holidays disclosed in the prospectus: (ii) 
days v^en no security is tendered for 
redemption and no customer order is 
received: or (Hi) days when changes in 
thc value of the investment company's 
portfolio securities do not affect the 
current net asset value of the investment 
company's redeemable securitieo. New 
Rule 22e-2 wvill make clear that an 
investment company is not required to 
price redemption requests on days when 
pricing is not required under Rule 22c-l. 

Five commentators submitted views 
on the proposal and unanimously 
supported limiting the days on which 
pricing is required to customary United 
Slates business days. The commentators 
contended, however, that the 
Commission should also permit funds to 
for^o pricing on local and regional 
holidays and days when emergency 
weather conditions cause a fund lo halt 
operations. Commentators also argued 
that the disclosure conditions of the 
proposal were unnecessarily 
burdensome. As discussed below, the 
Commission has made several changes 
in the rule amendment in response to the 
comments. Also, in response to a 
technical comment, the caption of new 
Rule 22e-2 has been revised 

Local and Regional Holidays 

Commentators unanimously 
supported thc proposal to require pricing 
on weekdays only, that is. Monday 
through Friday. Tbey were also 
supportive of the proposal to permit an 
investment company to forego pricing on 
customary United States business 
holidays. However, they argued that the 
spedfle term—'United States business 
holidays"—used in the proposal was 
ambiguous, and recommended that the 
Commission expand Rule 22c-l to 
permit a fund to forego pridng on 
customary local and regionalholidays. 

Commentators died the same 
administrative and financial burdens 
described in the proposing release with 
respect to Saturday and holiday pricing 
as justification for eliminating required 
pricing on local and regional holidays. It 
was also pointed out fhal local Federal 
Reser\*e wire transfer systems, banks, 
tranfer agents, pricing services, and 
other support organizations may be 
closed or unavailable on local holidays, 
making pridng on these days difficult. In 
addition, it was argued that investor 
orders which a fund receives on a local 
or regional holiday vv*ould be limited, in 
many cases (even if the fund were lo 


remain open) lo mail orders because 
banks are generally closed and. as a 
result, wire transfers cannot be 
received. As stated In the proposing 
release with regard to Saturday pridng 
orders received through the mail 
generally do not reflect an attempt to 
trade on market events which occur on 
thc day the mall order Is received. 

The Commission has decided lo 
expand the amendment to include local 
and regional holidays among the days 
on which pricing will not be required 
Nonetheless, an investment company 
which closes its fadlHies and decides 
not to price on local or regional holidays 
must list these holidays in Its 
prospectus. It should also be pointed out 
that the amended rule prescribes 
minimum requirements and will not 
preclude an investment company from 
pridng its redeemable securities on 
local holidays or weekends.' A fund 
which chooses to calculate its net asset 
value on days not required by the 
amended rule, however, must do so 
consistently and for both the purchase 
and sale of its redeemable securities 

Disclosure 

The proposal would have required 
investment companies to specifically 
state in the prospectus the holidays on 
which pricing would not occur. 
Commentators critldzed this approa( h 
as burdening the prospectus with 
unnecessary disclosure, instead, 
commentators recommended that a fund 
be pernitted to use a more general 
description of its closing days In the 
prospectus and to place any required 
specific disclosure in the Statement of 
Additional Information. Suggestions fo( 
appropriate general descriptions of 
holiday policies included statements to 
the effect that pricing will take place 
"everyday the New York Stock 
Exchange is open" for trading, or that 
pricing win not be done on "days the 
New York Stock Exchange is closed " or 
on "any federal holiday." One 
commentator indicated that spedfle 
prospectus disclosure of holiday 
closings would be appropriate where the 
holidays went beyond those observed 
by the New York Stock Exchange. 

The rule as adopted incorporates 
many of these suggestions. Although the 
rule requires a description in the 
prospectus of the customary national 
business holidays observed by the fund, 
it eliminates the requirement that all 
holidays be spedfically listed in the 


*Thip could b« doM by ibe lovottoioni eonpmny 
ivmaliUns open on weakende or on any hoUdeyltl 
or by eejirrgallgn orden received on eueb diiyi lor 
•eperale pridns 
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prospectus. A fund could use the types 
of itesciiptions referred to above or 
others which convey the necessary 
mt^aning about the customary national 
business holidays on which orders will 
not be priced. Where the fund is closed 
on local or regional holidays, the rule 
requires that the prospectus contain a 
listing of these additional holiday 
closings. In the Commission's view, this 
fpeclHc disclosure is required because 
Investors in areas of the country* * distant 
from a fund may not be aware of the 
local and regional holidays. Whore the 
customary national business holidays on 
vvhicb the fund is closed are only 
described generally in the prospectus, 
they must be specifically listed in the 
Statement of Additional Information. If 
all holiday closings are specifically 
listed in the prospectus, the list need not 
be repeated in the Sfalement of 
Additional Information. 

Three commentators addressed the 
statement in the proposing release that 
"‘to the extent that a fund's pricing 
practices may limit investor access to 
the fund on days when significant 
trjding in the fund's portfolio securities 
may occur, the Commission would 
expect the fund to explain the 
consequences of its pricing practices in 
its prospectus." One commentator 
su};gested that due to the technical 
nature of the information and its 
applicability to funds whose portfolios 
trade primarily on foreign markets, the 
disclosure should be placed in the 
Statement of Additional Information. 

Two other commentators argued that 
this disclosure be deleted altogether. 

The Commission has considered these 
comments and decided that, where 
(iiscloture of the consequences of a 
fund's holiday closing policy on fund 
pricing practices is necessary, it may be 
in the Statement of Additional 
Information. Appropriate disclosure 
about the impact of a fund's closing 
policiM on investors dcpimds, of course, 
on the nature of the fund. For example, 
funds with portfolio securities primarily 
liHted on foreign exchanges which trade 
on Saturdays or other customary United 
States business holidays would be 
expected to disclose to their investors, if 
the fund does not price on these days, 
that the portfolio will trade and the net 
asset value of the fund's redeemable 
6«?curlties may be significantly affected 
on days when the investor has no access 
to the fund. In other cases, where for . 
example the fund's portfolio trades only 
on the New York Stock Exchange and 
(hr fund is closed only on days when 
that exchange is clos^. the fund could 
fori^o discussion of the consequenrx*s of 
its closing policy on investors. 


llie Commission is amending 
guideline 28 of the Guidelines to Form 
N-lA to reflect the amendment to Rule 
22c-l and the foregoing disclosure 
requirements.* 

Emergency Closings 

In response to criticism by 
commentators, the Commission is 
clarifying the staffs position on pricing 
requirements when funds are closed due 
to emergencies such as snow storms. As 
indicated in the proposing release, 
where a fund is unable, due to 
emergency conditions, to complete the 
mechanical process of pricing on a day 
when it would normally be required to 
do so under Rule 22o>1, the price for that 
day may be calculated subsequently and 
applied to sales, redemptions, and 
repurchases that were in fact received in 
the mail or otherwise on that same day. 
A number of commentators 
recommended that Rule 22c-1 be 
expanded to include "emergency days" 
os days on which pricing need not occur. 
As lustification. commentators cited the 
same administrative and financial 
burdens associated with weekend 
ricing, and also suggested that it may 
e difficult or impossible to discern on 
which day mail orders are actually 
received during emergency conditions. 

'I1ie Commission believes that 
clarification of the existing staff 
interpretation will address the practical 
problem raised by commentators. Under 
that interpretation, a mail order is 
considered received by the fund if the 
postal service has delivered it to the 
fund's place of business or transfer 
agent on a given day even if, because of 
an emergency closing, neither the fund 
nor its transfer agent is able to perform 
the mechanical processing of pricing on 
that day. The fund is expected to make 
every effort to price investor orders for 
purchase and redemption on the day the 
order is actually received.* and to 
establish procedures so as to reasonably 
be able, following an emergency closing, 
to insure that investor orders can be 
given the price that, but for the 
emergency, would have been computed 
on the day of actual receipt.* 


^ Tlx) Cuidriinirt to Form N>1A are a oompiUtion 
of Cammltaion rrleatei and staff iotarptiHaUant 
Intended to asaiit reslstrants prepare retps^ration 
•tairmrpu and comply wtib applicable 
reqitiremirnif. 

* When orders are not processed on the day of 
receipt, but nooetheleiia use that day's price, there ti 
a potential for dilutior» of the interests of the fund's 
other sharehoUart. 

* These emergency cloainss are to be 
distinsoisbed from lituationa where a fund or Us 
transfer as*^nl experience iximpiiter failures or other 
operational protih-ms Where operational problems 
unrelatiMS to an emergency doting mull m 
Iriinsactions being protest on an 'as of* basis. 


Nonetheless, if the fund is unable to 
segregate orders received on the 
emergency closed day from those 
received on the next day the fund is 
open for business, the fund may give all 
these orders the next price calculated 
after operations resume. This approach 
may be used where, for example, as a 
result of a snowstorm, local authorities 
declare a state of emergency, businesses 
are required to close, and only 
emergency travel is permitted. A fund 
relying on this exception, of course, 
must process purchase orders on the 
same t>asis as requests for redemption. 

Effective Date 

The rule and rule amendment are 
effective upon publication in the Federal 
Register. An investment company which 
determines to change its pricing 
practices to take advantage of the rule 
changes (for example, a fund with 
securities trading on Saturday which 
now will forego Saturday pricing), must 
amend its disclosure in accordance with 
applicable requirements. The staff 
anticipates that generally funds could 
make the appropriate changes by use of 
a "sticker" under Rule 497(d), A fund 
which does not change its pricing 
practices in response to the rule changes 
may make any necessary changes in its 
disclosure at the time It Tiles its annual 
update by post-effective amendment. 

List of Subjects in 17 CFR Part 270 

Investment companies. Reporting and 
recordkeeping requirements, Securities. 

Text of Amendment 

Part 270 of Chapter It. Title 17 of the 
Code of Federal Regulations is amended 
as follows. 

PART 270—RULES AND 
REGULATIONS, INVESTMENT 
COMPANY ACT OF 1940 

1. The authority citation for Part 270 
continues to read in part as follows; 

Authority: Secs. 3a 40. 54: Stat. 841.042; 15 
u s e. 80a-37.80c-«9. a0s-22(c). 80ii-22(c). 
aOu-lKc), 80ii-37(aJ • • • 

2. Paragraph [b)(l) of § 270.22C-1 is 
revised to read as follows: 

9 270.22C' 1 Pricing of redeefnaWe 
secuftUas for distribution, redemption and 
repurchase. 

• • • • • 

|b) For the purposes of this section. (1) 
the current net asset value of any such 
security shall be computed no less 
frequently than once daily. Monday 


the aavifter. iranafer agent or another reapontibl^ 
party nvay b« lUhle to the fund for any reiulting 
ililution. 
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through Friday, at the specific time or 
times during the day that the board of 
directors of the investment company 
sets at least annually, except on (Q days 
on which changes In the value of the 
investment company*8 portfolio 
securities will not materially affect the 
current net asset value of the inveslment 
company*s redeemable securities, (ii) 
daVs during which no security is 
tendered for redemption and no order to 
purchase or sell such security is 
received by the investment company, or 
(iii) customary national business 
holidays described or listed in the 
prospectus and local and regional 
business holidays listed in the 
prospectus; 

• • • • • 

3. By adding $ 270>22e-2 to read as 
follows: 

i 270.22e-2 Prtciog of redemption 
requests in accordance with Ruie'22c-1. 

An investment company shall not be 
deemed to have suspended the right of 
redemption if it prices a redemption 
request by computing the net asset value 
of the Investment company's 
redeemable securities in accordance 
with the provisions of Rule 

4. Guideline 28, of Guidelines for Form 
N-l A, beginning at paragraph 9. is 
amended to read as follows: 

• • • • • 

Item 7 requires a statement in the 
prospectus as to when calculations of net 
asset value are generally made. The current 
net asset value of redeemable securities 
should be computed at least once each day 
wbene\er there is enough trading in the 
investment company's portfolio securities to 
materially affect the current net asset value 
of the investment company's redeemable 
securities and on which an order for 
purchase, redemption, or repurchase of its 
securities is received. Calculations of net 
asset values should be made at such specific 
lime or limes during the day as set by the 
directors of the investment company, at least 
once a 3 n?Br. An investment company need 
not compute net asset value on (i) a day 
when no order to purchase or sell such 
security was received or was on hand having 
been received since the last previous 
computation of net asset value or fii) 
customary national business holidays 
described or listed in the prospectus and 
local and regional business holidays listed in 
the prospectus.^ 

Under Item 7. a fund must identify in a 
general manner or list the customary national 
business holidays on which it will (or will 
not) price. For this purpose, a fund could 
indicate, for example, that pricing will take 


• Uivestmeni Company Act Release No. 10827 
(Auavsl 13. lOTI |44 FR 40600 (August 2a IVTOIJ; 
Investment Company Act RHease No 14550 (luoe a 
19S51 


place ’every day the New York Stock 
Exchange is open for trading" or ’’Monday 
through Friday exclusive of federal holidays" 
or the fund may use some other general 
description which conveys the necessary 
meaning about (he cusUunary national 
business holidays on which orders wiH (or 
will not) be priced. A fund which will be 
closed on local or regional holidays must 
spedflcaily bat these holidays under Item 7 of 
the prospectus. Where national holidays on 
which the fond wHl be closed are only 
generally described in the prospectus, they 
must be specifically listed in the SlatcmenI of 
Additional Information. If all holiday closings 
are specifically listed in the prospectus, the 
list not be repeated in the Statement of 
Additional Information. 

W'bere a fund's closing poUc>* may have a 
significant impact on investor access to the 
fund this shoiild be explained in the 
Statement of Additional Information under 
Item 19. The necesaity for and appropriate 
level of disdosure under Item 19 depends on 
the nature of the fund. For ejumriple. funds 
with portfolio seamtieB primardy listed on 
foreign excharvges which trade on Saturdays 
or other customary Unrted^tps natioad! 
business holida 3 ni wrould be expected to 
disclose to their investors, if the fund does 
not price on these days, that the portfolio will 
trade and the net asset value ofiha fund’s 
redeemable securities may be significantly 
affected on daya when the investor has no 
access to the fund. On the other hand, a fund 
need not diocoss (he consequences of its 
pricing policies if the fund's portfolio 
securities trade only on the New York Slock 
Exchange and the fund is closed only on days 
when that exchange is closed. 

The prospectus disclosure regarding sales 
charges should make clear that the term 
"offering price'* as used throughout the 
prospectus includes the sales charge, if any. 

Regulatory Flexibility Act Analysis 

A summary of the Initial Regulatory 
Flexibility Analysis, which the 
Commission prepared in accordance 
with 5 U.S.C. 003 regarding the 
amendment to Rule 22c-1 and new Rule 
22e-2, was published in Investment 
Company Act release No. 14244. No 
comments were received on this 
analysis and the Commission has 
prepared a Final Regulatory Flexibility 
Act Analysis. Copies of the Final 
Regulatory Flexibility Analysis may be 
obtained by contacting |ay Could in the 
manner specified above. 

By the Commission. 

|ohn W'heeier, 

Secretary. 

June 8.1085. 

(FH Doc. 85-14227 Filed 8>12-a5; 8 45 Hm| 
BtUJMG coot fOIO-ei-U 


DEPARTMENT OF LABOR 

Employment and Training 
Adminlatratlon 

20 CFR Part 629 

Job Training Partnership Act (JTPA): 
Single Unit Charge Agreements 
Involving Trslning of Youths 

Correction 

In FR Doc. 85-10181, beginning on 
page 16473 in the issue of Friday. April 
26.1985, make (he following correction; 
On page 16474 in the first column, in 
S 629.3^ the seventh line of paragraph 
(e)(2)(iii)|B) should have read 
"unsubsUbzed employment or the *. 
MLuaa cooc tios-ui^ 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 100 
ICOD3 85-37] 

Special Local Regulations; Fourth of 
July Coney Island Air Show 

agency: Coast Guard, DOT. 
action; Final rule. 

SUMMARY: Special Local Regulations are 
being adopted for (be Fourth of |uly 
Coney Island Air Show. This event is 
sponsored by the Coney Island Chamber 
of Commerce. The event will be held on 
July 4.1985 off Coney Island Beach. New 
York. This regulation is needed to 
provide for the safety of participants 
and spectators on navigable waters 
during this event. 

EFFECTIVE OATEr. This regulation 
becomes effective on July 4.1985 from 
12:30 p.m. to 3fi0 p.m. 

FOR FURTHER INFORMATION CONTACT. 

LT DJt. Gilley, (212) 868-7974 
SURPLEMENTARV INFORMATION: A Notice 
of Proposed Rule Making has not been 
published for these regulations and they 
are being made effective in less than 30 
days from the date of publication. 
Following normal rulemaking 
procedures would have been 
impractical. The application to hold thii 
event was not received unlit May 29. 
1985 and there was not sufficient time 
remaining to publish pmposed rules in 
advance of the event or to provide for a 
delayed effective date. 

Drafting Information 

The drafters of this regulation are LI 
D R. Cilley, Project Officer. Third Coast 
Guard District Boating Safety Division, 
and Ms, MaryAnn Arisman, Project 
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Attorney. Third Coast Guard Distnct 

l.egal Office. 

Discussion of Regulations 

The Fourth of July Coney Island Air 
Show is sponsor^ by the Coney Island 
Chamber of Commerce. The Canadian 
Air Force Snowbirds fel Aerobatic 
Team will put on a special air show 
(itiring the effective period from 1:30 p.m. 
to 2:00 p.m. over the waters off Coney 
Island in Brooklyn, New York. This 
show is well known to the boaters and 
residents alike in this area, as similar 
events have been held in past years. The 
Federal Aviation Administration 
requires that all vessels be kept out of 
the area under the flight line (show 
aroah The Coast Guard expects a very 
large spectator fleet for this popular 
event The regulated area is a 
rectangular area 6.000 feet long along 
the shore and extends out 3,000 feet 
offshore, l*he 2 offshore comers of the 
regulated area wilt be marked by special 
purpose buoys. In order to provide for 
the safety of both participanis and 
spectators, the Coast Guard will close 
the regulated area to all traffic. 

Lift of Subfects In 33 CFR Part 100 

Marine safety. Navigation (water). 

PART 100—(AMENDED] 

Kegula lions 

In consideration of the foregoing, Pmi 
100 of Titl»5 33. Code of Federal 
Kpgulatfons, is amended as follows: 

1. The authority citation for Part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233:49 CFR 1.48 and 
33 CFR 10035. 

2. Part 100 is amended by adding a 
temporary Section 100.35^18 to read as 
follows: 

i 100.3S-316 Fourth of July Coney Island 
Air Show, New York. 

(a) Regulated Area, Atlantic Ocean, 
off Coney Island. New York in the 
rectangular area north of a line 
connecting latitude 40 degrees 33 
minutes 47.0 seconds north, longitude 73 
liegrees 59 minutes 22.0 seconds west 
Hnd latitude 40 degrees 33 minutes 52.8 
seconds north, longitude 73 degrees 56 
minutes 01.0 seconds west. 

(b) Effective Period, This regulation 
will be effective from 1K)0 p.m. to 3:00 
p m. on |uly 4.196S. 

(c) Special Local ReguhtkH^ (1) The 
regulated area wifi be closed to aH 
vessel traffic during the effective period. 
No person or vessel shall enter or 
remain in the regulated area when it is 
closed unless authorised by the sponsor 
or the Coast Guard Patrol Commimder. 


(2) All persons and vessels shall 
comply with the instructions of U.S. 
Coast Guard patrol personnel. Upon 
hearing five or more blasts from a U S. 
Coast Guard vessel, the operator of a 
vessel shall stop immediately and 
proceed as directed. U.S. Coast Guard 
patrol personnel include commissioned, 
warrant and petty officers of the Coast 
Guard. Members of the Coast Guard 
Auxiliary may be present to inform 
vessel operators of this regulation and 
other applicable laws. 

(3) For any violation of this regulation, 
the following maximum penalties are 
authorized by law: 

(i) $500 for any person in charge of the 
navigation of a vessel. 

(il) $500 for the owner of a vessel 
actually on board. 

(iii) $250 for any other person. 

(ivj Suspension or revocation of a 
license for a licensed officer. 

Dated: June 4.1985. 

Pj\. Yoet. 

Vice Admiral, US, Coast Guards Coaumtider^ 
Third Coast Guard District 
(FR Doc. 85-14267 Filed 6-12-45.8:45 ami 
SHjjiiia oooc oie-u4i 


33 CFR Part 100 
ICGO 5-65-031 

Spoclol Local Regulationa: Regatta; 
Elizabeth River Power Boat Race 

AOEHCn Coast Guard. DOT. 
action: Rnal rule. 

suAmany: Special local regulationa are 
adopted for the Elizabeth River Power 
Boat Race. This event will be held on 
the Elizabeth River, between the Norfolk 
and Portsmouth downtown areas. It will 
consist of 35 outboard powered boats 13 
feel to 19 feet in length racing a 
triangular course at the (unction of the 
Eastern and Southern branches of the 
Elizabeth River. The regulations are 
needed to provide for the safety of life 
on navigable waters during the event. 
EFFtenve DATC These regulations 
become effective at 12:30 pm. 21 |uly 
198S and terminate at 5:30 pm. 21 ]uly 
1985. In case of inclement weather 
causing the even! to be postponed, these 
regulations become effective at 12*30 
pm. 28 September 1965 and terminate at 
5:30 pm. 28 September 1985. If the event 
is postponed, the Patrol Commander will 
issue a Broadcast Notice to Mariners. 
FOR FURTHER INFORMATION CONTACT: 
Billy ]. Stephenson. Chief. Boating 
Affairs Branch. Piflh Coast Guard 
District, 431 Crawford Street. 
Portsmouth. Virginia 23705 (804-398- 
6202). 


SURPLCMENTARY INFORMATION: A notlce 
of proposed rule making has not been 
published for these regdations. 
Following normal rule making 
procedures would have been 
impracticable. The application to hold. 
the event was not received until 29 April 
1984. and there was not sufficient time 
remaining to publish proposed rules In 
advance of the event. 

Drafting Infonnation 

The drafters of this regulation ore 
Billy |. Stephenson, project officer. 

Chief. Boating Affairs Branch. Fifth 
Coast Guard DistricL and Lieutenant 
Cammander Walter |. Brudzinski. 
project attorney. Fifth Coast Guord 
District Legal Office. 

Disatssion of Regulations: 

The following organizations are 
jointly sponsoring the Elizabeth River 
Power Boar Race: 

1. Norfolk FESTEVENTa INC. 

2. City of PorUmouth. 

3. Portsmouth Povirer Boat 
Association. 

The event will consist of six (00) 
classes of boats running two (02) heats 
per class. Gosure of the waterway for 
any extended period is not anticipated 
and thus commercial traffic should not 
be severely disrupted at any given time. 

list of Subiects in 33 CFR Part 100 

Marine safety. Navigation (water). 
Regulations: 

PART 100—(AMENOEOl 

In consideration of the foregofng. Part 
100 of Title 33, Code of Federal 
Regulations, is amended at follows: 

1. The authority citation for Part 100 
continues to read as follows: 

Authority: 33 U.&C 1233; 49 O'R 1.46 aod 
33 CFR 100.35. 

2. A temporary paragraph is added to 
5 100:35 to read as follows: 

{100.35-502 EMzsbeth River. NorioUi. 
Virolnis. 

(a) Regulated Area. The waters of Ihe 
Elizabeth River and its branches from 
shore to shore, bounded by the Mkltown 
Tunnel on the nortb. the Downtown 
Tunnel on the south, and the Berkley 
Bridge on the east 

(b) Special Local Regulations, Except 
for participants in the Elizabeth River 
Power Boat Race, or persons or vessels 
authorized by the Coast Guard Patrol 
Commander, no persons or vessel may 
enter or remain in the above area. The 
operator of any vessel m the irmnediatp 
vicinity of this area shall; 
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|1) Stop his vessel immediiitcly upon 
being directed to do so by any Coast 
Guard officer or petty officer on board a 
vessel displaying a Coast Guard ensign, 
and 

(2) Proceed as directed by any Coast 
Guard officer or petty officer. 

(c| Any spectator vessel may anc hor 
outside of the area specified in 
paragraph (a) of these reguhitiomi. 

(d) The Coast Guard Patnd 
Commander is a commissioned officer of 
the Coast Guard who has been 
designated by the Commander. Fifth 
Coast Guard District. The Patrol 
Commander will be stationed at the 
West side of Otter Berth. Town !\)int 
Park. 

(e) The Coast Guard Patrol 
Commander has been authorised to stop 
the race to allow the transit of backed 
up marine traffic through the regulated 
area. 

(f) These regulations and other 
applicable laws and regulations will be 
enforced by Coast Guard officcm and 
petty officers on board Coast Guard and 
private vessels displaying the Coast 
Guard ensign. 

Dated: M.iy H. 198S. 
lames C Irwin, 

Rear AdmiroL US. Coast Guard Commander, 
Fifth Coast Guard Distrkt, 

[Ht Doc. 85-11208 Filed 0-12-85; 8:45 am] 
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33 CFR Part 157 
(CCD 82-281 

Segregated Ballast, Dedicated Clean 
Ballast and Crude Oil Washing on 
Tankships of 20,000 DWT or More but 
Less Than 40.000 OWT Carrying Oil In 
Bulk 

agency: Coast Guard, DOT. 

ACTION: Notice of availability of a 
lecord of decision, 

summary: The implementing regulations 
for the National Environmental Policy 
Act require a record of decision to be 
made available to the public for 
nilemakings for which an Environmental 
Impact Statement was filed with the 
Environmental Protection Agency. The 
Coast Guard is hereby providing notice 
that the record of decision for the 
regulations amending certain pollution 
prevention regulations in Title 33, Code 
of Federal Regulations. Part 157. in order 
tn implement 40 U.S.C. 3705(c) and 
3706(d) is available. The record of 
decision briefly discusses the 
environmental impacts of these 
regulations and the alternatives 
considered. 


ADDRESSES: Copies of the record of 
decision may be obtained by writing: 
Commandant (G-CMC/21). (CGD-a2- 
28). U.S. Coast Guard Headquarters, 
Washington. D.C. 20593. This document 
is available for examination and 
copying between 8:00 a.m. and 4:00 p.m.. 
Monday through Friday, except 
holidays, at the Marine Safety Council 
(G-CMC/211, Room 2110, Coast Guard 
I fcadquartera, 2100 Second Street SW.. 
Washington, D.C. 20593. 

FOR FURTHER INFORMATION CONTACT: 
LCDR jeffrey G. I,antz. Pro|ect Officer. 
(202) 42(M431. 

Dated: (une 10. 1085. 

B.G. Bumn. 

Captain, U.S, Coast Guard, Acting Chief, 
Office of Merchant Marine Safety. 

IVH Doc. 85-14289 Filed 6-12-85:8:45 sm| 
MU.INC CODE 


33 CFR Part 165 
(COO 3-85-29) 

Safety Zone Regulations; Vermont, 
Lake Champlain, Burlington Harbor 

agency: Coast Guard, DOT. 

ACTION: Emergency rule. 


summary: The Coast Guard is 
establishing a safety zone in l^ke 
Champlain, Burlington Harbor. Vermont. 
This zone is needed to protect vessels 
from possible safety hazards associated 
with a fireworks display on Lake 
Champlain. Entry into this zone is 
prohibited unless authorized by the 
Captain of the Port. New* York. 

EFFECTIVE OATES: This regulation 
becomes effective on july 3.1985 at 9 
p.m. It terminates on July 4.1985 at 12:30 
a.m. (Rain date is |uly 4.1985 at 9 p.m. ft 
terminates on July 5.1985 at 12:30 a.m.) 

FOR further information CONTACr. 
Captain of the Port, New York (212)- 
666-7917. 

SUPPLEMENTARY INFORMATION: A notice 
of proposcMi rulemaking was not 
published for this regulation and is to be 
made effective in less than 30 days after 
Federal Register publication. Publishing 
an NRPM and delaying its effective date 
would be contrar>' to public interest 
since immediate action is needed to 
respond to any potential hazards. 

Drafting Information 

The drafters of this regulation are 
LTJG M. O’Malley, Project Officer for 
the Captain of the Port, and Ms. M. A. 
Arisman. Project Attorney, Third Coast 
Guard District Legal Office. 


Discussion of Regulation 

The circumstances requiring this 
regulation result from the possible 
dangers and hazards to navigation 
associated with firew’orks display in the 
Lake Champlain. 

List of Subjects in 33 CFR Part 165 

Harbors. Marine safety. Navigation 
(water). Security measures, Vessels, 
Waterways. 

Regulation 

PART 165—(AMENDED) 

In consideration of the foregoing. Part 
165 of Title 33. Code of Federol 
Regulations, is amended as follows: 

1. The authority citation for Part 165 
continues to read as follows: 

Authority: 33 U.S.C, 1225 and 1231, SO 
U.S.C. 19t. 49 cut \a€ and 33 CFR lJ05-l(g) 
8.04-1.61)4-8 and 160 5. 

2. Part 105 is amended by adding 
S 165.T340 to read as follows: 

$ 185.T346 Safaty Zona: Laka Champlain. 
Burlington Harbor. 

(a) Location. The following area is a 
safety zone: the waters of Vermont. 
Lake Champlain, Burlington Harbor, 
within a r*idius of 200 yards from the 
city of Burlington. Vermont’s south 
breakw*ater, position 44*28'2r'N 
73*13 32‘ W. 

(b) negulatinnu, (1) In accordance 
with the general regulations In S 165,23 
of this part, entry into this zone is 
prohibited unless authorized by the 
Captain of the Port. 

Dated: May 24.1985. 

AX llann, 

Captain, U.S. Coast Guard, Captain of the 
Port New York, 

|FK Doc. 85-14270 Filed 5-12-85; 8:45 am| 
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33 CFR Part 166 
(COO 81-040) 

Ports and Waterways Safety, Shipping 
Safety Fairways, Gulf of Mexico 

agency: Coast Guard. DOT. 
action: Final Rule: Correction. 

SUMMARY: This document corrects an 
error In the geographical description of a 
fairway as published in the Federal 
Register on Thursday. May 23.1985 (50 
FR 21281), In the first column of page 
21263, paragraph (d)(14)(ii), Aransas 
Pass to Calcasieu Pass, the twenty- 
fourth geographir^il position [28*44*39'* 
96*04'22 ') is incorrect. The correct 
position is 128"44 39*’. 95*04’22"|, 
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for further information contact: 

Lljg D. Reeac. Projccl Manager. Office of 
Navigation, Room 1606. U.S. Coast 
(fUara Headquarters. 210U Second Street 
SW..,Washington. D.C. 20593 |202) 245- 
0108. 

Accordingly, the Coast Guard is 
correcting 33 CFR 166.200 (d)(14)(iij to 
read as follows: 

{ :68.200 ShIppInQ Safaty FMcways aod 
Anchorage Araaa, Gulf of AAaxico. 


(d) Designated areas * * * 

(14) Coastwise Safety 
Fairways. * * * 

(ii| Aransas Pass to CaJeosieu Pass. 
The areas between rhumb lines joining 
points aU 
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Dated: (iim- K). 1985. 

H H. Knlfie. 

C/fiiff, Office of l^vrsatian fAcUngf. 

|FR Doc. 85-14271 Filed 8-12-85:8:45 am] 
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VETERANS ADMINISTRATION 
38 CFR Part 14 

Viotalfofi of Penal Statutes 

AOENCV: Veterans Administnitfrm. 
AcnoN; Final regulations. 

suMAiARvrThis final regulatiun 
amendment modifies the inlemut 
li.iiidling of Veterans Admlnistriition 
|VA) matters involving violations of 
P<*nal laws. The creation of the VA 


Inspector General (IG| under the 
Inspector General Act (Pub. L 95-452). 
agreements between the VA IG and the 
Department of Justice, and discussions 
between the Office of the VA General 
Counsel and the IG have made the 1C a 
part of the chmiivil referral process in 
cases involving fraud within the VA. 
This amendment formalizes the IG roles. 
Additional changes are primarily 
editorial. 

EFFECTIVE DATE: This regulation 
amendment is effective June 13.1985. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Audley fiendricks (023). Assistant 
General Counsel. Veterans 
Administration, 810 Vermont Avenue 
NW., Washington. D.C 20420. (202) 380- 
5030. 

SUPPLEMENTARY INFORMATION: On 
February 1.1085. the VA published in 
the Fed^al Registor (50 FR 4708-4709] a 
proposed amendment to 38 CFR 14.560, 
interested persons were given 30 days in 
which to submit written commenU, 
suggestions or objections. No comments 
were received during the comment 
period and the amei^ed regulotiofi is 
hereby being published as a final rule. 

Executive Order 12291 

The Administrator has determined 
that these regulations are non-major as 
that term is defined by Executive Order 
12291. The proposed regulations will 
apply to internal Agency procedures, 
llie regulations will not result in (1) an 
annual effect on the fuznKuny of SlOO 
million or more; (2) a major jpcrease in 
costs or prices Tor consumer, individual 
industries, Pedend. Slate or kicol 
government agenhies or geographic 
regions; or (3) significant adverse effects 
on competition, employment invest m ent, 
productivity, innovation or on the ability 
of the Unit^ States-bosed enterprise to 
compete with foreign-based enterprises 
in domestic or export markets. 

Regulatory Flexibility 

The Administrator has certified that 
this amendment will not have a 
signihcant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S,C 601 - 612 . 
Pursuant to 5 U.SuC. 60S(b). these 
proposed regulations are therefore 
exempt from the initial and final 
regulatory flexibility analyses 
reituiremenls of aections 603 and 604. 
The reason for this certification is that 
this amendment will affect only the 
Agency's internal handling of matters 
relating to violations of penal laws. It 
will, therefore, have no significant direct 
impact on small entities (i.e.. small 
business, small private and non-profit 


organizations, and small governmental 
jurisdictions). 

List of Subjects in 38 CFR Past 14 

Administrative practice and 
procedure. Claims, Foreign relations. 
i,awycrs. Organization and functions 
(Covemmenl agencies^ T»»rt claims. 
Veterans. 

Approvod. M4«y 17, lO&S. 

By direction of the AdnuiiotniUir. 

Everett Alvom. 

Deputy A (fimnisirotor. 

PART 14-H AMENDED) 

30 CFR Part 14. GENKRAL COUNSKU 
LEGAL SERVICED is amended by 
revising S 14.560 and its (Tile to read as 
follows: 

S 14,580 Procedure where violalton of 
penal statutes ts Involved includlrvg those 
offeneee c o m i n g wRhIn the porvtew of the 
Assimilative Crime Act (18 U.S.C. 13). 

(a) Allegations of crimes against the 
person or property, or other rvon- 
fraudulent criminal mailers will be 
referred by the Disirict Counsel, within 
whose jurisdlctfon the alleged offense 
appears to have been committed, to the 
appropriate U.S. Attorney. FBI. or local 
law enforcement agency, according to 
local practice. (38 U.S.C 210(cKtn 

(b) AHegations of fraud, corruption or 
other crimmal conduct imrolving 
programs and operations o£ the VA will 
be referred to the Office of the Inspector 
General. (38 U.S.C. 210(c)(1); sec. 4. Pub. 
L. 96-452) 

(c) The Department of Justice, or the 
U.S, Attorneys, are charged with the 
duty and responsibility of interpreting 
and enforcing criminai stamtas. and the 
final determination as to whether the 
evidence in any case is sufTident to 
warrant prosecution is a matter solely 
for their determination. If the 
Department of Justice orU.S. Attorney 
decides to inilioie action, the District 
Counsel will cooperate as may be 
requested. The District Counsd will 
promptly bring to thn attention of the 
General Counsel any case wherein he or 
she Is of the opinion that ointnal or 
civil action should be Initltfted 
notwithstandWTRa deusioa by the U.S. 
Attorney not to bring such action: any 
case where action has beoa ioardinalely 
delayed; and any case which would 
cause significant publicity or notoriety. 
(38 U.S C. 21U(cHl)) 

|FR Doc. 85-14257 Filed 8-12-85: 845 am| 
BILUNQ COOC tSM-OI-M 
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38CFRPart21 

Veterans Education; Increased Rates 
of Educational Assistance Veteran's 
Benefits Improvement Act of 1984 

AOeNCV; Veterans Administration. 
action: Final regulations: correction. 

SUMMANY: This document corrects a 
table published in a Hnal rule In the 
Federal Register of May 13,1985 
concerning increased rates of 
educational assistance for veterans 
education under the Veterans' B^rnefits 
Improvement Act of 1984. 

FOn FURTHER INFORMATION CONTACT: 

Celia Fasone (202) 369-2340. 

SUPPLEMENTARY INFORMATIOM: This 
document corrects a table which 
appeared in FR Doc. 85-11410. as a final 
rule in the Federal Register of May 13. 
1985. In the 3rd column on page 19935. a 
percentage increase for educational 
assistance allowance for 
correspondence courses, taken under 38 
U.S.C. ch. 35, and the cite therefore were 
omitted when S 21.4137(a) was 
published. The footnotes were 
rearranged during GPO printing. The 
chart in paragraph (a) is corrected to 
read as set forth in this document 

Dated: |une KX 1985. 

Nancy C. McCoy, 

Chief, Directives Management Division, 

In FR Doc. 85-114ia the table In 
5 21.4137(a) is corrected to read as 
follows: 

{21.4137 Rates; educational sssisUnce 
allowance—38 U.S.C. Chapter 35. 

(a) Rates, Educational assistance 
allowance is payable at the following 
monthly rates effective October 1,1984: 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-5-FRL-2849-5I 

Approval and Promulgation of 
Im^ementation Plans; Ohio 

agency: Environmental Protection 

Agency (USEPA). 

action: Notice of final rulemaking. 

SUMMARY: This notice approves a 
revision lo the legal authority portion of 
the Ohio State Implementation Plan 
(SIP) and a site-specific SIP revision for 
the ^utheriy Wastewater Treatment 
Plant in Columbus, Oh(o. The legal 
authority provision grants local 
governments the authority to establish 
air pollution control requirements that 
are least as stringent as those of the 
State, except that less stringent 
requirements are permitted for burning 
certain waste materials at construction 
sites. The Southerly revision reduces the 
amount of total suspended particulate 
(TSP) that will be emitted from sewage 
sludge incineration at the plant. The 
revision is in accordance with the 
Federal enforceability requirements of 
the "Emission Offset Interpretive 
Ruling." Appendix S, 40 CFR Part 51, (44 
FR 3274: fanuary 16.1979). USEPA has 


determined that approval of these 
revisions will not jeopardise altalnmmi 
of the TSP National Ambient Air 
Quality Standards. 

EFFECTIVE DATE: This Final rulemaking 
becomes effective fuly 15.1985. 
ADDRESSES: Copies of this revision are 
available at the following addresses 
U.S. Environmental Protection Agency, 
Regulatory Analysis Section, Region 
V. Air and Radiation Branch. 230 
South Dearborn Street. Chicago. 
Illinois G0GO4 

OITica of the Federal Register. 1100 L 
Street. NW.. Washington. D.C, 

U.S. Environmental Protection Agency. 
Public Information and Reference 
Unit, Room 1^2922,401 M Street SW 
Washington. DC 20400. 

Ohio Environmental Protection Agency. 
Office of Air Pollution Control. 361 
East Broad Street, Columbus. Ohio 
43216. 

FOR FURTHER INFORMATION CONTACT; 
Delores Sleja, Regulatory Analysis 
Section, Air and Radiation Brunch. 
Region V, U.S. Environmental Protection 
Agency. 230 South Dearborn Street. 
Chicago. Illinois 60604 (312) 886-603H 
supplementary information: In a 
September 21.1982, Federal Register 
notice (47 FR 41584), USEPA propoieii to 
conditionally approve the State of 
Ohio's overall Part D Stale 
Implementation Plan (SIP) to attain the 
primary and secondary TSP standard!! 
in that notice. USEPA also proposed to 
approve certain legal authority portions 
of the SIP and a site-specific SIP 
revision for the Southerly Wastewater 
Treatment Plant (Southerly), in 
Columbus. Ohio. USEPA*s Final aclion 
today will only focus on the legal 
authority portions of the SIP and the 
sfte-specinc revision for Southerly. 
USFJ^yX did not take final action on 
these revisions at an earlier date 
because of the State's Intent to submit a 
new draft TSP SIP lo USEPA and the 
need for USEPA to reevaluate, at that 
time, whether the legal authority and 
Southerly revisions could be processed 
separately or if their approval was 
contingent upon the approval of the 
Ohio TSP SIP. On .March 18,1985, the 
State submitted a new draft TSP SIP lo 
USEPA. USEPA has determined that 
processing of the legal authority and 
Southerly revisions can be performed 
independently and, therefore. Rnal 
action is being taken on these revisions. 
USEPA must propose action on the new 
draft TSP SIP and this will be addressed 
in a separate rulemaking action. 

USEPA received one comment from 
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an environmental group regarding the 
proposed action taken on the legal 
aiithofity portion of the SIP and that 
comment and USEPA’s response are 
discussed below under Section 1. No 
comments were received on Southerly. 

I. Legal Authority—Amendment to 
§ 3704.11 of the Ohio Revised Code 

Section 11 of Chapter 3704 of Title 32 
of the Ohio Revised Code (section 
3704.11) is part of the Ohio SIP, As part 
of the SIP, it defines the enforcement 
and promulagation authority delegated 
to political subdivisions relative to the 
prevention, control and abatement of air 
pollution. Generally, it provides a 
political subdivision with the authority 
to promulgate its own ordinances or 
regulations provided that . . every 
such local ordinance or regulation , . . 
shall include emission standards and 
n gulations which are not less stringent 
than the emission standards and other 
regulations adopted pursuant to division 
(E) of section 3704.3 of the Revised Code 
(section 3704.3(E)). 

On July 1.1980, the Governor of Ohio 
Hubmitted to (JSEPA. as a revision to the 
Ohio SIP. amended House Bill 101 (H.B. 
101 ) which amends section 3704.11 by 
adding new subparagraph (C). This 
subparagraph expands the authority 
given to a political subdivision in 
relation to certain open burning 
activities. In particular, section 
3704.11(C) allows a political subdivision 
to permit a construction contractor to 
bum. on the construction site, natural 
wood, lumber, paper, cardboard and 
wooden boxes. The contractor is not 
allowed to bum any product with a 
rubber or petroleum base. Section 
3704.11(C) also provides a political 
subdivision with authority to promulgate 
its own rules for the issuance of a 
(Diistniction open burning permit. It 
specifically prohibits open burning 
ciiiring an air pollution alert, warning or 
emergency episode for the area of the 
I nntniction site. 

According to the existing Ohio SIP. 
open burning of construction materials 
such as those allowed by section 
3704,11(0 is prohibited by rules 01 
through 05 of Chapter 3745-19 of the 
Ohio Administrative Code (Rules 3745- 
19-01 through 05). These rules were 
promulgated by the State pursuant to 
Section 3704.3(E) and. except for Rules 
3745-19-03(D)(1) and 94(01(1). were 
approved by USEPA in their entirety in 
the February 3.1978 Federal Register (43 
FR 4611). USEPA interprets Section 
3704.11(C) as superseding Rules 3745- 
19-01 through 05 in those instances 
where a political subdivision either* (a) 


Issues an open burning permit to ii 
contractor or (b) adopts permit 
regulations for such open burning 
activities. 

Proposed Action 

Approval. 

Public Comments 

USEPA received a public comment 
from an environmental group regarding 
the proposed approval of this rule. 

Comment: The environmental group 
commented that becousc open burning 
results in emissions at the ground level, 
this SIP revision will result in localized 
ground level air quality problems. 

Response: Although open burning 
emissions will have their greatest 
impact in the vicinity of the burning, 
these emissions are not expected to lead 
to local exceedances of the National 
Ambient Air Quality Standards 
(NAAQS), This is because: (1) Relative 
emissions (compared to those of the 
overall area—see response to next 
comment) are not expected to be 
substantial and (2) open burning is 
expected to occur on an intermittent 
basis and mainly during the daylight 
hours, when air pollutant dispersion 
rates are generally at a maximum. Since 
emissions will occur mainly during 
daylight hours, the ground level nature 
of the emissions will be negated to some 
extent by the higher dispersion rales 
during these time periods. Consequently. 
USEPA believes that open burning 
emissions are unlikely to cause 
exceedances of the NAAQS. 

Comment Altbou^ Ohio's particulate 
strategy does not rely on a prohibition of 
open burning for demonstration of 
attainment, the commentor is concerned 
that open burning of construction waste 
could interfere with attainment. 
Additionally, the commentor feels that 
because the proposed Ohio TSP SIP 
does not demonstrate attainment of the 
particulate NAAQS in portions of the 
State, any activity that would not lead 
to an improvement in air quality must be 
disapproved. 

Response: An estimate of the impact 
of this revision was made by 
considering the national per capita 
consumption of construction materials 
and estimating the emissions which 
would occur. Based on USEPA's 
estimate for an urban area of 2 million 
population, the annual rate of 
particulate emissions would be 
approximately 152-300 tons of 
particulate per year. Review of the *T977 
National Emissions Report" (EPA-450/ 
4-80-005) indicates that a major urban 
area has particulate emissions in the 
range of 37,000-350,00 tons/year. 


Therefore, areawidc particulate 
emissions form open burning at 
construction sites will be negligible 
compared to the total areawide 
particulate emissions. Further 
discussion of (his analysis is contained 
in the technical support document for 
this revision. 

Final Action 

Approval. 

II. Sile-Specific Revision for Southerly 
Wastewater Treatment Plant 

On March 16.1982. the State 
submitted as a SIP revision requests an 
operating permit for the Southerly 
Wastewater Treatment Plant in 
Columbus, Ohio. This revision reduces 
the allowable emissions from the 
source's New Source Performance 
Standards limit of 1.3 Ibs/ton of dry 
sludge combusted to 1.12 Ibs/ton of dry 
sludge combusted. The State is crediting 
the offset from this emission reduction 
to the City of Columbus Refuse-Coal 
Fired Municipal Electric Plant, lliis 
offset revision complies with the Federal 
enforceability requirements of the 
"Emission Offset Interpretive Ruling", 
Appendix S 40 CFR Part 51 (44 FR 3274, 
lanuary 16,1979). 

Proposed Action 

Approval 
Public Comment 

We received no comments regarding 
this revision. 

Final Action 

Approval. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)ll) of the Act. 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged in later 
proceedings to enforce its requirements. 
(See section 307(b)(2).) 

List of Subjects in 40 CFR Part 52 

Air pollution control. Incorporation by 
reference. Particulate matter. 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Ohio was approved by the Director in the 
Federal Register on fuly 1.1982. 

This notice is issued under the 
authority of section 110 of the Clean Air 
Act as amended (42 U.S.C. 7410). 
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Diiied May 8. 1985. 
ten M. Thijfiiiit, 

Administrator. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Tlllo 40 of the Code of Federal 
Resulationg. Chapter I, l^rl 52 is 
amended. 

1 . Tlie authority citation for Part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7410. 

2 . Section 52.1670 is amended by 
adding new paragraphs (c) (71) and (72) 
to read as follows: 

i 52.1870 Identification of Ran 

• • • • • 

Ic) • • • 

(71) On |uly 1.1960, the State of Ohio 
submitted a revision to Its State 
Implementation Wan amending { 3704.11 
of the Ohio Revised Code. This’ revision 
expands the authority given to a 
political subdivision in relation to 
certain open burning activities. 
Additional information for the revision 
was also submitted on September 30. 
1980 and January 16.1961. 

(72) On March 16.1982. the State of 
Ohio submitted a revision to its State 
Implementation Plan for TSP for the 
Southerly Wastewater Treatment Plant 
in Columbus. Ohio. 

• • • • • 

IVK Doc. 65-13857 Filed 6-12-85; 8:45 sm| 
BOJJMQCOOC 


40 CFR Part 60 
(AO-FRL-280S-21 

Standards of Performanco for New 
Stationary Sources; Amendment to 
Method 9; Deciskin In Response to 
Petition for Reconsideration 

AOENCY: Environmental Protection 
Agency' (EPA). 

ACTION: W'ithdrawal of amendment to 
rule. 


summary: On February Z 1984 (49 FR 
6456). EPA amended Reference Method 
9 (40 CFR Part 60. Appendix A), along 
with the promulgation of standards of 
performance for mctaliic mineral 
processing plants. Subsequently, the 
American Iron and Steel Institute (AJSI) 
submitted a Petition for Reconsideration 
requesting the Administrator to 
withdraw the amendment to Method 9. 
This petition has been evaluated, and 
EPA has decided to withdraw the 
amendment. 

CFFECTlVe DATE: |une 13.1985. 


50. No, 114 / Thursday. June 13, 1965 


addresses: Docket, Ilocket number A- 
81-03 contains information considered 
by EPA in developing the February 21, 
1984. rulemaking published at 49 FR 6458 
and the Petition for Reconsideration to 
which this notice is responding. The 
docket is available for public inspeclion 
between 8:00 a.m. and 4:00 p.m., Monday 
through Friday, at £PA*s Central Docket 
Section (LE-131), Wes! Tower Lobby, 
Gallery 1,401 M Street SW„ 

Washington, D.C 20460. A reasonable 
fee may be charged for copying. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Doug Bell or Ms. Shirley Tabler, 
Standard Development Branch. 
Emission Standard and Engineering 
Division (MD-13), U.S. Environmental 
Protection Agency, Research Triangle 
Park. North Carolina 27711. telephone 
(919) 541-5624. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Standards of perfoimance for metallic 
minerst processing plants were 
promulgated in the Federal Register on 
February 21.1984 (49 FR 6458). The 
promulgated standards apply to new, 
modified, or reconstructed mctaliic 
mineral processing facilities for which 
construction was commenced after 
August 24.1962. Method 9, **Visual 
Determination of the Opacity of 
Emissions from Stotionary Sources.*" 
was also amended concurrently %vilh the 
promulgation of the new source 
performance standard (NSPS). Under 40 
CFR 60.11, Method 9 is used for 
determining compliance with all NSPS’s 
that contain opacity limitations. Method 
9 is contained in Appendix A of 40 CFR 
Part 60. 

The purpose of the amendment to 
Method 9 was to provide more 
speciricity on the application of Method 
9 in determining the opacity of process 
fugitive emissions. During the data 
collection in support of the metallic 
minerals processing standard, observers 
trained in the use of Method 9 followed 
the method in observing visible process 
fugitive emissions. In response to 
comments on the propo.s^ metatlic 
minerals processing standard. EPA 
decided to provide clarification of the 
use of Method 9 for sources of this type. 
The amendment to Method 9 was 
considered to be a technical 
clarification, and, for this reason, EPA 
determined that it was not necessary to 
provide an opportunity for public 
comment. 

fl. Summary of A18I Pelilioa for 
Reconsideration 

On April 20.1984, the AlSi Bled with 
the U.S. Court of Appeals (D.C. Circuit) 


/ Rules and Regulations 


a petition for review of the amendment 
to Reference Method 9. On May 24.1984. 
AlSl filed with EPA a petition for 
reconsideration of the amendmentThe 
D.C Circuit has stayed the litigation 
pending EPA action on the petition for 
reconsideration* The following 
discussion summarizes AlSfs major 
arguments concerning the amendment to 
Method 9 in its petition for 
reconsideration. 

A. The AlSl asserted that prior to the 
February 21.1984. amendment. Meth(Hi 9 
could be used only for measuring the 
opacity of emissions from stacks and 
similar ducted emission sources. Method 
9 was promulgated on December 23. 
1971. and the instructions in the method 
were phrased in terms of measuring the 
opacity of the plume of emissions s 
stack. On November 12,1974. EPA 
amended Method 9 to clarify procedures 
for determining the opacity of emissions 
from sources whose plumes contain 
condensed water vapor and Co deiinr 
better the position of the observer with 
respect to the plume. According to AiSL 
it had not been suggested prior to the 
February 21.1964. amendment that 
Method 9 was capable of being used to 
measure the opacity of fugitive (Le. 
nonducted] emission sources, 

B. The AlSl argued that the Febniar> 
21 amendment to Method 9 expanded 
the applicability of the method to 
measurement of fugitive emissions from 
all sources, including nonducted 
emission sources. When the NSPS for 
metallic mineral processing plants was 
proposed. EPA indicated that it Intended 
to measure fugitive emissions from those 
facilities and that observers collecting 
data had employed Method 9, The EPA 
did not indicate that the observers had 
made modilicationa in the method. After 
proposal, several commenters 
questioned the applicability of Methoii 9 
to metallic minerals processing plant 
fugitive emissions and suggested thai 
the fugitive emission limit in the NSPS 
be deleted. Under the amendment to 
Method 9. AlSl argued that EPA has 
formally sanctioned the use of Method 9 
for measuring fugitives not only from 
metallic mineral processing plants but 
also, for NSPS and State Implementation 
Plan (SIP) purposes, from a variety of 
other sources operating under various 
condilions. 

C. The AISI also argued that EPA 
failed to provide adequate notice and 
opportunity for comment. The 
amendment was promulgated in 
conjunction with the final NSPS for the 
melatlic minerals processing plants. The 
Ageni:>' gave no suggestion in the 
proposed NSPS that Method 9 might be 
amended. The AISI further argued that 
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Method 9 is used to determine 
compliance with opacity limits for 
sources subject to NSPS and SIP 
emission limitations, other than metallic 
minerals processing plants, under 40 
cm 60.11 and 40 CFR 52.12(c)(1). The 
AISl as!»erled that these sources had no 
notice and opportunity for comment on 
the amendment, that no plausible 
argument was made that notice and 
comment would have been 
impracticable, or contrary to the public 
ir^.terest with regard to the amendment 
to Method 9. and that the amendment to 
Method 9 cannot be considered to be 
sufficiently minor to make notice and 
comment unnecessary because the 
•iriiendmont extends the reach of 
.Method 9 to provide for me«isurement of 
emissions from unducted emissions 
sources. In addition. AlSl alleges that 
the Agency is inconsistent in its claim 
that the amendment to Method 9 is a 
minor change or clarification because in 
the preamble to the promulgated rule the 
Agency acknowledged that the method, 
es written, did not provide sufficient 
guidance for the measurement of opacity 
levels from process fugitive emission 
sources. 

Finally, AISI argued that because EPA 
filled to satisfy the notice and comment 
ri quirefncnts in promulgating the 
amendment to Method 9. the Agency 
should withdraw the Amendment and 
provide notice and an opportunity for 
public comment. 

III. Response to AISI Petition for 
kcLonsideratlon 

The following discussion responds to 
AISFs major arguments regarding the 
amendment to Method 9 

A. In its petition. AISI claimed that, 
prior to the amendment. Method 9 could 
be u.sed only for measuring the opacity 
of emissions from stacks and similar 
ducted emission source.^. In the past. 
Method 9 has been consistently used to 
measure the opacity from fugitive 
sources, similar to those found in the 
metallic n^inerals processing industry, in 
st veral NSPS’s. The NSPS in 40 CFR 
Part 60 that currently contain opacity 
limitations for fugitive emission sources 
arc: Portland cement plants (Subpart F). 
asphalt concrete plants (Subpart I). 
secondary lead smelters (Subpart L). 
primary lead smelters (Subpart R). coal 
preparation plants (Subparl Y). 
terroalloy production facilities (Subpart 
7). electric arc furnaces at steel plants 
(Subpart AA). grain elevators (Subparl 
DU), phosphate rock plants [Subpart 
NN). and asphalt processing and asphalt 
roofing manufuctiircr (Subpart UU). 
These 10 NSPS’s have been promulgated 
over a long period, dating back to the 
early 1970*8. As previously stated, these 


NSPS’s all contain fugitive emission 
sources similar to those found in the 
metallic minerals processing industry, 
and the opacity is measured, as 
specified in 40 CFR 60.11(b). by Method 
9. For example, affected facilities such 
as conveyor transfer points: bulk 
loading and unloading systems: raw 
material and finished product storage: 
and truck, barge, ship, and railcar 
loading and unloading stations are 
examples of sources of fugitive 
emissions contained in these NSPS's 
that are measured by Method 9. Thus, it 
is clear that application of Method 9 to 
fugitive sources for NSPS purposes is a 
longstanding practice. 

B. The foregoing discussion also 
clearly demonstrates the incorrectness 
of the petitioner’s claim that the 
amendment to Method 9 expanded the 
applicability of the method to 
measurement of fugitive emissions from 
nonducted sources. As speciFied in the 
General Provisions for all standards of 
performance for stationary sources (40 
CFR 60.11). Method 9 is the longstanding 
method for the determination of opacity. 
Method 9 does not differentiate between 
measurement of opacity from fugitive 
(nonducted) sources and measurement 
of opacity from stack (ducted) sources. 
The purpose of the amendment was to 
provide more detail on how the method 
should be applied. The amendment was 
not intended to. nor did it. expand the 
scope of the procedures or applicability 
of the method. It simply emphasized the 
positioning of observers in relation to 
the visible fugitive emissions being 
observed. 

C. The Agency has. on several 
occasions, promulgated technical 
revisions to reference methods without 
providing public notice and comment. 
The decision as to whether to provide 
notice and an opportunity for comment 
is d case-by-case judgment. The AISFs 
assertion that FPA’s statement in the 
rulemaking notice concerning the 
sufficiency of guidance in Method 9 
amounts to an admission that an 
opportunity for notice and comment was 
required is simply a misreading of the 
notice, and the basis for dispensing with 
notice and comment. The AISFs 
assertion seems to suggest that the 
amendment here amounts to a 
substantive change to the method itself, 
which it clearly is not. The Agency 
intended to indicate in the notice that it 
would be appropriate, but not 
necessary, to include more precise 
specifications in Method 9 as to certain 
aspects of the positioning of an observer 
taking measurements of a fugitive 
emission source. The Agency decided to 
amend Method 9 to provide such 


specifications as a technical 
clarification. Such specifications did not 
change the general provisions of the 
method, but simply provided details on 
its precise application. This was viewed 
then, as now, as a ministerial act. with 
notice and comment unnecessary. 

While EPA docs not believe that 
notice and opportunity for comment was 
required with respect to the amendment 
to Method 9. EPA has decided to 
withdraw the amendment because of the 
outstanding petition for review, the 
issue of notice to interested parties since 
EPA does not believe that litigation of 
Ihi.s issue would be an appropriate use 
of Agency or judicial resources, and also 
because EPA does not consider the 
amendment to Method 9 necessary. This 
withdrawal does not change the 
applicability of Method 9. including its 
application to fugitive emission sources. 

As is demonstrated by past practice. 
Method 9 has. as a longstanding 
practice, been used for measurement of 
opacity of fugitive emissions prior to this 
amendment, and will continue to be 
sufficient for this purpose after 
withdrawal of the amendment. 

IV. Administrative Requirements 

.4. Docket 

The docket is an organized and 
complete file of all the information 
submitted to or otherwise considered in 
the development of this rulemaking. The 
principal purposes of the docket are: (1) 
To allow interested parties to identify 
readily and locate documents so that 
they can effectively participate in the 
rulemaking process: and (2) to serve as 
the record in case of judicial review, 
except for interagency review materials 
ISecllon 307(d)|7)(A)|. 

B. Office of Management and Budget 
Revieivs 

1 . Paperwork Reduction Act. There 
are no information collection 
requirements associated with this 
rulemaking. 

2 . Under Executive Order 12291, EPA 
must judge whether a regulatory action 
is “major” and. therefore, subject to the 
requirement of a regulatory impact 
analysis. This Final rulemaking is not 
major because it withdraws an 
amendment to a test method and. 
therefore, results in none of the 
signiFicant adverse economics effects 
described in the Order. This rulemaking 
was submitted to the Office of 
Management and Budget (OMB) for 
review as required by Executive Order 
12291. Any comments from OMB to EPA 
and any EPA response to those 
comments are included in Docket No. 
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A-61-03. This docket is available for 
public inspection at EPA*s Central 
Docket Section that is listed under the 
AOcmESses section of this notice. 

C Regulatory’ Flexibility Aci 
Compliance 

As required by the Regulatory 
Flexibility Act of 19B0 (5 U5.C. 605(b)). 
the Agency has reviewed the impact of 
this withdrawal of the amendment to 
Method 9 on small entities. This 
rulemaking action merely withdraws an 
amendment that was made to a test 
method. Such withdrawal has no effect 
on the scope or applicability of Method 
9.1 hereby certify that this rulemaking 
will not have a significant impact on a 
substantial number of small entities. 

List of SubpictB to 40 CFR Part 60 

Air pollution control Alummutn. 
Ammonium sulfate plants. Asphalt, 
Cement itiduslry. Coal C>)pper, Electric 
power plants. Glass and glass products. 
Grains. Intergovernmental relations. 
Iron. Lead Metals. Metallic mineruis. 
Motor vehicles. Nitric acid plants. Paper 
and paper products lndustr>\ Petroleum. 
Phosphate, Sewage disposal. Steel 
Sulfuric acid plants. Waste treatment 
and disposal. Zinc, Tires. Incorporation 
by reference. Can surface coating. 
Sulfuric acid plants. Industrial organic 
chemicals. Oiganic solvent cleaners. 
Fossil fuel-fired steam generators. 
Fiberglass insulatinn. Synthetic fibers. 

DMtl^d: May 31.1065. 

Lee M. TbomHs. 

Administrator. 

1. The authority for Pari 60 continues 
to readr 

Aulburily: 42 U.S.C 7411. 7414. 78CnA 

2. Appendix A of 40 CFR Part 60 is 
amended by removing paragraph 2.3.3 in 
Method 9 as follows: 

Appendix A—Reference Methods 


Method 0—Visual Delermlnation of the 
Opadty Emitsstmv fratn SieHoaary Souicet 


2- Procedures 

• • • • • 

2.4 * 

2.3.3 (Removed) 

• • • • « 

IFR Doc. 85-1S740 Filed 6-12^; 6:45 amj 
aiLUNQ coot 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 6602 
11-15306.1-15307J 

Idaho: Modification of Stock Driveway 
Withdrawals 

Correction 

In FR Ooc. 6S-10559. appearing on 
page 18487 in the issue of Wednesday. 
May 1.1985, the date "April 24.1985" 
should have accompanied the signature. 
sfuiNQ coot 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 62 

IDockal No. FEMA-FIA) 

National Rood Insurance Program; 
Assistance to Private Sector Property 
Insurers; Correction 

AOCNCY: Federal insurance 
Administration (FIA). Federal 
Emergency* Management Agency 
(FF^tA). 

action: Final rule; correction. 

SUMMAIIY; This correction relates to the 
final rule that was published in the 
Federal Register on April 25.1985 (50 FR 
16236-18261). regarding changes in the 
National Flood insurance Program's 
assistance to private sector property 
insurers under the "Wnte-Your-Own" 
(WYO) Program. 

Under the WYO Program, the 
Stondard Flood Insurance Policy may be 
issued by private sector insurers 
signatory to Financial Assistance/ 
Subsidy Amingements (the 
Arrangement) entered into by and 
between the Federal Insurance 
Administrator and private sector 
insurers. The final rule set forth the 
Arrangement in Appendix A to 44 CFR 
Part 62. with Section B of Article 111 of 
the Arrangement containing a provision 
for the amount of operating and 
administrative expenses that insurers 
are entitled to withhold from their 
written premiums. On line 16 of Section 
B of Article III of the Arrangement, 
appearing in the left-hand column of 
page 1A246. a date in parenthesis was 
in^verlentiy included. Ibis 
parenthetical date. **{1982)", is not only 
unnecessary in light of the qualifier, "the 
latest available (as of March 15 of the 
prior Arrangement year)**, appearing on 
lines 13 and 14 of Ibis S^lion B. but 
would also be contradictoiy to this 


qualifier. Therefore, this parenthetical 
date. **(1962)". should be deleted. 

FOR FURTHER INFORMATION CONTACT. 
Donald L Collins. Federal Emergency 
Management Agency. Federal Insuranre 
Administration. Room 429.500 "C* 
Street, SW.. Washington. D.C 20472; 
telephone number (202) 546-3419. 

Accordingly, in FR Doc. 8S-9747, 
appearing on pages 16236-18281 in the 
issue of April 2S. 1985. the following 
correction is made In Appendix A to 44 
CFR Port 62: 

Appendix A—^CofTected] 

1. On page 15246 in the left-hand 
column, line 16 of Section B of Article III 
is corrected by removing the phrase, 
• 11982 )*. 

Issued at: Wiishington. D.C. 
leffrey S. Bragg. 

Feckrot tnmranct Admmtstradon 

IFR Doc. 85-14235 Filed 6-12-85:8:45 am) 
siujiio coot 


GENERAL SERVICES 
ADMINISTRATION 

46 CFR Parts 533, 552 and Appendii B 

lAPO 2600.12 CHGE 10] 

General Services Administration 
Acquisition Regulation; Protests. 
Disputes, and Appeals 

agency: Office of Acquisition Policy 
GSA, 

action: Final rule. 

summary: *rhe General Services 
Administration Acquisition Regulation 
(GSAR) Chapter 5. is amended to add 
Subpaii 533.1. Protests, in order to 
supplement the Federal Acquisition 
Regulation (FAR) by providing agency 
procedures for processing protests that 
are filed with ihc General Accounting 
Office (GAO) or the General Sendees 
Administmtion Board of Contract 
Appeals (GSBCA), This change cancels 
Acquisition letter V-54-5 and 
incorporates the contents of Acquisition 
Circular AC-84-8 regarding the 
arrangement of documents in appeal 
files, into the regulation. The intended 
effect is to implement the protest 
provisions of the Competition in 
Contracting Act of 1984 (Pub. I^ 98-369). 
EFFECTIVE DATE: May 14.1985. 

FOR FURTHER INFORMATION CONTACT 
)ohn loyncr. Office of CSA Acquisition 
Policy and Regulations (VP|. |282| 523- 
4754. 
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SUPPt£MENTAnV INFORMATION: 
Bncks^oufid 

On March 14,1985, the General 
Services Administration published In 
ihe Federal Register (49 FR 1027B) GSAR 
Notice No. 5-82g inviting comments 
from interested parties on these 
proposed changes to the regulation and 
provided 8 30-day comment period. No 
public comments were received. 
Lomments received from various • 
organizational elements within CSA 
have been analyzed, reconciled, and 
iiiiiorpoTHted. when appropriate, in this 
('•SAR final rule. 

Impact 

This is not a major rule as defined in 
FACCutive Order 12291. Therefore, 
ptnparallon of a regulatory impact 
iiialysis was not necessary*. The 
( tmeral Services Administration (CSA) 
corlines that this document will not 
have a significant economic effect on a 
substaolial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C 601 ct seq ). The rule has raintmial 
impact outside of the agency. It 
establishes internal procedures for the 
I'.ocessmg of protest and appeals. 
Accordingly, no regulatory flexibility 
analysis has been prepared. The rule 
does not contain information collection 
r^'quirements which require the approval 
of 0MB under 44 U.S.C. 3501 ct seq. 

List of Sub}ecls in 48 CFR Ch. 5. 
Government procurement. 

1 . The authority citation for 48 CFR. 
Piids 533 and 552 continue to read as 
folloivs: 

Aulbority: 40 U.S.C 486(c), 

2 . 'Fhe title of Part 533 is revised to 
read as follows: 

PART S33—PROTESTS, DISPUTES. 

AND APPEALS 

3. The table of contents for Pari 533 is 
amended by removing section 533.014 
and by adding new Subparts 533.1 and 
533.2 and related sections to read as 
follows: 

* • • • • 

Subport S33.1—Protests 

Sril 

533.102 Oenprel. 

533.103 Protest to the ageocy. 

533.104 Protests to GAO. 

533 105 Protests to GSBCA. 

5^^3406 Solicitation provision, 

Subpirt S33.2--Olspu1es end Appeals 
^13214 Contract clause. 

Aulhodty': 40 U.S C 486(c). 

4. Section 533.000 is revised to read os 
fullows: 


533.000 Scope of part 
This part seta forth procedures for 
processing protests and for processing 
those contract disputes and appeals to 
be decided by the GSA Board of 
Contract Appeals. 

533.014 1 Redesigns tad as 53X214.1 

5. Section 533.014 is redesignated as 
section 533.214. 

6 . Subpart 533.1 is added to read as 
follows: 

Subpart S33.1—Protests 

533.102 Genaral. 

(a) Personnel concerned with 
processing protests must also consult 
FAR Subpart 33.1. 

(b) Solicitations shall instruct 
interested parties to deliver a copy of 
any protest filed with the General 
Accounting Office (GAO) or the CSA 
Board of Contract Appeals (GSBCA) to 
(he contracting officer and 
appropriate Assistant General Counsel, 
as follows: 

Office of Information Resources Management 
Assistant Genaral Counsel (LK). General 
Services Administration. Washington. 
D.C.2044» 

Public Buddings Service 
Assistant General Counsel (IB). General 
Servioaa Admimsiratirm. Washington. 
aC 20406 

Office of Fe(h*r«il Supply and Services 
Assistant General Cotmsol (LPL General 
Services AdministrsUon. W'lUihington. 

D C . 20406 

Federal Property Resources Services 
Assistant General Counsel (LD), General 
Services Administration. Washington, 
D.C2040S 
Stuff offices 

Assistanl General Counsel (U^). General 
Services Administration. Wushingtoo, 

D C 20405 

(c) Except as iadicatod in this subpart, 
the OfTtci' of General Counsel (OGC) is 
responsible for all conlaq)a with the 
GAO or GSBCA. potential contractors, 
attorneys, and any other persons, 
concerning protests of GSA contract 
actions filed with the Comptroller 
General o? GSBCA. 

533.103 Protests to the agency. 

The contracting officer shall consider 
those protesU which are filed 5-31-85 
with the agency. The protestor shall be 
notified in wiling of the contracting 
officers final decision. 

533.104 Protasis to GAO. 

(a] General, (1) In addition to the 
requirements of FAR 33,104(a)(2). the 
agency report shall contain the CAO 
protest number (CAO case fife number). 
Ihe solicitation or contract number, Ihe 
full corporate name of the protesting 


organization and other firms involved, 
and a statement indicating whether the 
protest w*eB filed before or after award, 
if the protest is filed after award, (he 
report shall contain the identity of the 
awardee, the dale of award, the contract 
number, the date and time of bid 
opening (including a statement when the 
date of bid opening was extended by 
subsequent amendments), the total 
number of bidden, a complete 
chronological statement of all relevant 
events and administrative actions taken 
(including reasons and authority for the 
actions taken), and any other relevant 
documents believed helpful in 
determining Ihe validity of the protest. 
(This e% idence should be referenced and 
identifed within the text of the position 
statement, alphabetically ur 
numerically; e.g.. Tab A. Exhibit 1. etc.) 

(2) GAO protests must be handled on 
a priority basis. The appropriate 
Assistant General Counsel shall prepare 
a report for signature of the General 
Counsel responding to GAO protests. 
These reports are to be based upon a 
statement of fact and position prepared 
by the responsible contracting officer 
and approved by the contracting 
director. When requested by the 
appropriate Assistant General Counsel, 
the Regional Counsel shall prepare a 
statement of legal position analyzing the 
merits of a protest concerning a regional 
procurement. 

(3) The following procedures shall be 
followed in handling prolests; 

(i) When a protest Is received by the 
agency, the Assistanl General Counsel 
(AGC) shall telephonically notify the 
contracting officer through the 
appropriate Central Office contracting 
activity or Regional Counsel. If (he 
contracting activity or Regional Counsel 
receives a copy of a protest before being 
notified thereof by the Assistant 
General Counsel, they shall immediately 
notify the appropriate Assistant General 
Counsel. 

(ii) After receiving the formal protest, 
which has been filed with CAO. Ihe 
AGC shall formally request a statement 
of fact ond position from the contracting 
officer through Ihe appropriate Central 
Office contracting activity or Regional 
Counsel. The contracting officer shall 
immediately notify the affected bidders 
or offerors that a protest has been 
received. 

(iii) The contracting officer shall 
notify assigned counsel and begin 
preparing a documented statement of 
fact and position immediately upon 
receiving a prote.st of notice thereof. 

(iv) When completed. Ihe statement of 
fact and position must be concurred in 
by Ihe contracting director and on 
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regional procurements, by the Office of 
Regionul Counsel. In appropriate cases, 
the Assistant General Counsel may 
request the Regionul Counsel to prepare 
a legal position analyzing the merits of a 
protest against a regional procurement 
In such cases, the contracting officer*s 
statement of fact and position should be 
included as a referenced attachment 
thereto. 

(v) The Regional Counsers legal 
position, when requested, and the 
contracting officer's statement of fact 
and position, must be transmitted to the 
appropriate Assistant General Counsel, 
in triplicate. If other interested parties 
are involved, additional copies may be 
requested. The statement is due in the 
Office of the Assistant General Counsel 
no later than 10 workdays after the date 
on which the Assistant General Counsel 
originally received the protest from the 
GAO. This time period may be reduced 
if GAO invokes the express option. If a 
contracting officer is unable to prepare a 
statement of fact and position within 10 
workdays, the appropriate Assistant 
General Counsel shall promptly be 
notified, by telephone, or by reasons for 
the delay and of the additional time 
needed. Additional time may be granted 
if it is determined that the speciHc 
circumstances of the protest require a 
longer time. A request for extension is 
appropriate only if the factual or legal 
issues affecting the resolution of a 
protest are so complex that an adequate 
report cannot be prepared on a timely 
basis; the necessity of coordinating the 
report with other agencies, or. with 
activities in a remote or a distant 
location, makes it impossible to prepare 
an adequate report on a timely basis; or 
other compelling circumstances prevent 
the timely preparation of an adequate 
report. Upon request of the Assistant 
General Counsel, the contracting officer 
shall confirm any oral requests for 
extensions in writing The contracting 
director shall occur in the request and 
send a copy to the HCA. A request for 
an extension, which will delay 
submission of the agency's report to 
GAO beyond 25 workdays from GSA's 
original receipt of the protest, may only 
be granted by the GAO. The Assistant 
General Counsel will notify the Central 
Office contracting activity or Regional 
Counsel of the GAO's decision. 

(vl) After submitting the statement to 
the Assistant General Counsel, the 
contracting officer or Regional Counsel 
shall advise the Assistant General 
Counsel of all subsequent developments 
which may have a bearing on the case. 

(vii) All documents transmitted under 
these procedures must be sent by the 
fastest means possible. 


(viii) In addition to the requirements 
of FAR 33.104(a)(5)(ii]. a copy of any 
comments is sent to the Assistant 
General Counsel. 

(4) The Office of Genera) Counsel 
(OGC) shall furnish the GAO with the 
name, title, and telephone number of 
one or more officials whom the GAO 
may contact regarding protests. The 
OGC shall be responsible for promptly 
advising the GAO of any change in the 
designated officials. 

(6) The format for notification 
required by FAR 33.104(a](3) is as 
follows: 

Name 

Address 

A protest concerning Solicitation No. 

-has bean filed with the General 

Accounting Office (GAO). 

The protest was filed by (Insert the name 
and address of the protester and the name of 
the person sigwng the protest) on (Date). 

Copies of the protest may be obtained from 
this office or from the protester at the address 
above. 

You may submit your views and relevant 
Information regarding the protest directly to 
the General Accounting Office within 7 
calendar days of receipt of this notice. A 
copy of any submission to (he CAO should 
be provided to this office. 


Contracting Off}cer*s signature. 

(bj Protests before award. In 
accordance with FAR 33.104(b). the 
HCA may determine in writing that the 
supplies or services to be contracted for 
are urgently required, delivery or 
performance will bo unduly delayed by 
failure to make award promptly, or a 
prompt award will otherwise 
advantageous to the Government. A 
written determination and findings 
(D&F) must be prepared by the 
contracting officer for the signature of 
the HCA. The D&F must be concurred in 
by the Regional Counsel (on regional 
procurements), and the appropriate 
Assistant General Counsel. After the 
DAF is approved, it must be returned to 
the Assistant General Counsel who will 
notify CAO of the agency's intended 
action. 

(c) Protests after award. The 
procedures In paragraphs (a) and (b) 
shall apply to the hanging of protests 
after award. Contract performance need 
not be suspended pending resolution of 
a protest unless suspension is required 
by FAR 33.104(c). 

533.105 Protests to GS9CA. 

[s] Notification procedure. After 
receiving of a protest, the contracting 
officer shall notify the following: 

(1) All firms solicited, or those who 
have submitted sealed bids or offers If 
the protest is filed after the closing date 
of the solicitation, and the appropriate 


delegation official in the Office of 
Information Resources Management. 
When giving such nutification, the 
contracting officer should follow these 
procedures: 

(i) Avoid interpreting or characterizing 
the nature of the protest. 

(ii) Use appropriate electronic means 
in order to ensure delivery to all such 
firms by the workday after the date of 
filing with the GSBCA. The Standard 
Form 14. Telegraphic Message, Is to be 
used when sending notices through the 
GSA Communications Center, W'hen 
preparing the Standard Form 14, the text 
should be double spaced, typed in upper 
case letters, and the priority 
"Immediate" assigned. Each address on 
the mailing list must contain a street 
address and a zip code. If available, a 
fax. teletype, or TWX number should 
also be included as the first line of each 
address. 

(tii) Use the following format: 

Name 

Address 

A protest coticeming Solicitation No. 

— ~ has been filed with the General 
f^rv'lces Administration Board of Contract 
Appeals (GSBCA). 

The protest was filed by \hueri the nanm 
and address of the protester, and the name oK 
the person signing the ptotesl) on (Datet 

The protest has been purportedly filed 
pursuant to Section 2713 of the Competition 
in Contracting Act Pub. L 96-309. 

Copies of the protest may be obtained from 
the Office of the Clerk of the GSBCA. 18th S 
F Streets NW, Washington, D.C. 20105. from 
(he contracting officer, or from the prulestrr 
at the address above. 


Contfocting officer's signature. 

(2) The agency on whose behalf GSA 
is making the procurement if any. A 
copy of tJhe protest complaint, including 
all attachments, must be forwarded to 
the agency by appropriate means to 
ensure next day delivery. 

(3) Assigned counsel (e.g., 1JC, LB. LT. 
etc ). If the protester foiled to provide 
the appropriate Assistant General 
Counsel a copy of the protest as 
required by the solicitation, a copy of 
the protest complaint including all 
attachments, must be forw'arded to the 
appropriate Assistant General Couns«*l 
by appropriate means to ensure next 
day delivery. Assigned counsel will 
work with the Assistant General 
Counsel, Claims and Litigation Division 
(LC) on all protests to the GSBCA. 

(4) The Board, through LC, within 5 
workdays after the date of filing with 
the GSEIcA. that the notices described 
in paragraphs(a) (1) and (2) have been 
given. Written confirmation of notice 
and a listing of all persons and agenci* ^ 
receiving notice shall be provided. 
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(b) Protest file. In order to ensure 
timely submission, the contracting 
officer should begin assembly of the 
protest file by the second workday after 
receipt of the protest by the contracting 
activity. The protest file shall be 
forwarded to LC by overnight delivery 
not later than the 8th workday after the 
proles! is filed with the GSBCA. LC will 
distribute the copies to the GSBCA. the 
protester, and retain one copy for itself, 
if (dditional copies are needed. LC will 
advise the contracting officer 
accordingly. The following rules govern 
the assembly of protest files: 

(1) Format Protest tile exhibits are 
true* legible, and complete copies. They 
must be arranged in chronological order 
within each submission, earliest 
documents first, bound on the left 
margin except where size or shape 
makes such binding impracticable, 
pumbered. tabbed, and Indexed. The 
numbering shall be consecutive, in 
whole arabic numerals (no letters, 
decimab, or fractions), and continuous 
from one submission to the next, so that 
the complete file, after all submissions, 
will consist of one set of consecutively 
numbered exhibits. Tlie index should 
include the date and a brief description 
of each exhibit and indicate which 
exhibits, if any. have been Hied with the 
Board in camera (see (b)(3] below) or 
otherwise not served on every other 
party. 

(2) Contents, fn addition to the items 
rpqiiired by FAR 33.105(b), the contents 
should include those items required by 
CSBCA Rule 4(a). when appropriate. 

(See 48 CFR 0101.4(a).) 

(3) Confidential privUeged, or 
proprietary information. The protest file 
may require ti^ inclusion of documents 
and information from other vendors 
which are confidential, proprietary, or 
privileged. When such information is 
required to be included in the protest 
file, it is to be placed only in the copies 
going to the Board and to LC. Copies 
going to other interested parties will 
only identify the information in the 
index. However, the index must not 
reveal the number and identity of the 
offerors whose proposals are included in 
Iht copies of the protest file going to LC 
and the GSBCA. and should include an 
identifying statement; e.g., '^proposals 
being considered for award.” 

(c) Protest conference. Within 6 
Working days of the filing of a protest, a 
conference may be convened by the 
Board to establish further proceedings 
for the protest. Although the protest file 
and answer will most likely not have 
been Hied, the Government must be 
prepared to discuss the issues in the 
protest, whether a record submission or 
Irial is desired, and other matters raised 


by the Board or any other Interested 
party. The Government must also be 
prepared, if required, to object to the 
scope of discovery in any protest action. 

(d) Procedure following decision of 
the GSA Board of Contract Appeals. (1) 
Upon a Board decision (oral or written) 
to suspend procurement authority 
pending a decision on the merits of a 
protest, the Contracting Officer, in 
conjunction with the appropriate 
Assistant General Counsel, shall comply 
with the suspension decision. 

(2) If the Board suspends performance 
of a contract for automatic data 
processing goods and services, the 
Contracting Officer shall take immediate 
action to comply with the suspension 
decision (40 U.S.C. 759(h)(3)(B)). Such 
suspension will be effective as directed 
by the Board. 

(3) IT the Board revokes, suspends, or 
revises procurement authority after the 
award of a contract for Ai)P resources, 
the contracting officer shall consider the 
contract valid as to all goods or services 
delivered and accepted before such 
Board decision (40 U.S.C. 759(h)(6}(B]). 

S33.10S SoHdtstJon proviskm. 

The contracting officer shall insert the 
provision at CSAR 552.233-2, Service of 
Protest (May 1985) (Deviation FAR 
52.235-2), in all solicitations for other 
than small purchases. 

7. Subpart 533.2 Is added to read as 
follows: 

Subpart 533.2—Oisputaa and Appeals 

533.214 Contract clause. 

The contracting officer shall insert the 
clause at CSAR 552.233-70. Disputes 
(Utility Contract), in solicitations and 
contracts for utility services. This clause 
supplements the Disputes clause at FAR 
52.233-V 

8. Section 533.7001 is reviscKl to read 
as follows: 

533.7001 Rules of the GSA Board of 
Contract Appeals. 

The Rules of the GSA Board of 
Contract Appeals (GSA Order BCA 
2806.1), whi^ were issued November 30, 
1984, by the Chief Judge and Chairman 
of the Board, appear in their entirety in 
the Code of Federal Regulations. Title 
48. Chapter 61. 

9. Section 533.7101 is revised to reads 
as follows: 

533.7101 Notice of appeal 

(a) Notices of appeal are to be 
addressed to the GSA Board of Contract 
Appeals along with a copy to the 
contracting omcer. Final decisions must 
be appealed within 90 calendar days 


from the date the decision of the 
contracting officer is received. Any 
request for an extension of the 90-day 
appeal period will be denied. 

(b) If the notice of appeal was mailed 
or otherwise submitted to the 
contracting officer in an untimely 
manner, a separate letter, signed by the 
contracting director, shall be sent to the 
Assistant General Counsel Claims and 
Litigation Division (LC), requesting that 
a motion for distnistai of the appeal be 
submitted to the GSA Board of Contract 
Appeals (the Board). The letter shall 
state the name of the appellant, contract 
number, and date of the contracting 
officer's Bnai decision, and shall be 
accompanied by (1) the certified mail 
receipt showing the date on which the 
appellant received the contracting 
officer's final decision, and (2) the 
envelope which contained the notice of 
appeal or other evidence of late 
submission of the notice of appeal. 

10. Section 533.7102 is revised to read 
as follows: 

533.7102 Contents of notices of appeal 

A notice of appeal must be in writing 
and should indicate that an appeal is 
thereby intended, should indentify the 
deetkion and the date thereof from 
which the appeal is taken, the GSA 
office cognizant of the dispute, and the 
number of the contract io question. The 
appeal should describe the nature of the 
dispute and the relief sought the 
contract provisions involved, and any 
other additional information or 
comments relating to the dispute which 
are considered to be important The 
notice of appeal shall be signed 
personally by the appellant (the prime 
contractor making the appeal) or by an 
officer of the appellant corporation, or 
member of the appellant firm, or by the 
contractor's duly authorized 
representative or attorney. 

11. Section 533.7103 is amended to 
revise paragraph (a) to read as follows: 

533.7103 Appeal files. 

(a) Appeal files must be prepared in 
accordance with this section and 
forwarded, after concurrence by 
assigned counsel to LC within 20 
calendar days after receipt of the notice 
of appeal or advice that an appeal has 
been filed unless LC advises that the 
Board requires a shorter period under its 
small claims procedures, in the event 
the time for submission of the appeal file 
can not be mel the contracting officer 
shall submit in writing a full explanation 
and e request for additional time to the 
Assistant General Counsel. Claims and 
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Litigation Division (LC). before 
expirolion of the designated time. 

• • ♦ • • 

12. Section 533.7103-1 is amended by 
revising paragraph (a), (b) (1) and (2). 
and (c) to read as follows: 

533.7103-1 Preparation of the appeal fU*. 

(a) General Appeal files must be 
prepared in quadruplicate. Each file is 
identified by the name of the appellant 
contract number, and docket number. 

All copies of the appeal file must be 
identical both as to content and position 
of items. If more than one appeal is filed 
under the same contract, upon request 
to. and waiver by. the Board, the appeal 
filcif'for the second and subsequent 
appeals need not duplicate the 
document included in the first appeal 
file, but shall make reference to the 
appeal file which contained such 
documents, including the docket and 
item numbers. However, if changes to 
such documents occur subsequent to 
preparation of the original file, these 
changes must be included, appropriately 
identified, in the later appeal file. Such 
files must also include any documents 
pertinent to (he later appeal but not 
previously furnished. 

(b) Content of appeal fih. (1) Each 
appeal file must be assembled by using 
a two-piece red pressboard binder 11 by 
8^ inches punched with a 3dnch 
capacity fastener (NSN 7510-00-582- 
4201). A gummed label (NSN 7510-00- 
284-5460) shall be used on top of the file 
to Identify the case by contractor, 
contract number, and docket number. 

(2) Individual appeal files must not be 
more than 1 inch thick. If the file will be 
more than 1 inch thick, two or more 
consecutive binders shall be used and 
identified with the appropriate exhibit 
numbers contained in each. 

• • • • « 

(c) Arrangement of documents, (1) The 
first (top) document in the appeal file 
shall be the ‘‘Index of Exhibits.*' The 
index shall list, opposite each exhibit 
number, the date and a brief description 
of the document and shall indicate 
which exhibits, if any. have been filed 
with the Board but not served on the 
other party because of (heir length or 
bulk. The exhibits shall be arranged in 
chronological order, earliest document 
first (as exhibit 1), and be separated by 
tabs for identification. For example: 
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(2) In addition to (he exhibits listed in 
(c)(1) above, other pertinent exhibits, 
such as the following, should be 
included and exhibited as applicable, in 
chronological order. 

(i) Copy of the repurchase contract, 
including referenced terms and 
conditions. 

(ii) Copies of spc^cifications/drawings 
applicable to the dispute. 

(iii) Copy of the abstract of offers and 
list of all offerors solicited for the 
repurchase contract. 

(iv) Copy of letter assessment, 
induding worksheet showing 
calculation of excess costs and/or other 
damages including administrative costs. 

(v) Copies of defaulted purchase/ 
delivery orders. 

(vi) Copies of purchase/delivery 
orders issued under the repurchase 
contract. 

(vii) Proof of payment and a detailed 
disbursement listing, annotated and 
certified, if applicable. 

Note.—The informa lion and documents 
needed shall be obtained from the 
appiropriate CSA eccountine center. The 
finance information will include a detaiM 
disbursement listing, annotated with the 
check number and date, and the amount 
applicable to the repurchase order if different 
than the check amount The disbursement 
listing will be certified by an appropriate 
finance division official whose title and date 
of signature will also be shown. 

(viii) Evidence of certification of the 
claim or claims, as applicable. 

(ix) All other correspondence between 
the C^vemment and the contractor 
relevant to the appeal. 

(x) All documents and other physical 
evidence on which the contracting 
officer relied in making a decision. 

13. Section 533.7103-2 is amended by 
revising paragraph (a) and (b) to read as 
follows: 

533.7103-2 Transmitlal of the appeal fHe. 

(a) The original and two copies of the 
appeal file shall be forwarded to LC by 
a transmittal letter from the contracting 
director. The appeal file shall be 
accompanied by the contracting officer’s 
detailed statement of facts in a 
memorandum of position as a separate 


document which must be concurred in 
by assigned counsel who shall also 
prepare and attach a statement of 
position. In addition, a list of 
recommended witnesses and the 
Government's estimate (when 
appropriate) of the amount of any dairu 
in the event of an adverse decision mint 
be prepared. A point of contact must be 
given to L£; name of individual, 
position, title, and telephone number. 

(ip) The contracting officer shall retain 
one copy of the appeal file. 

• • • • • 

14. Section 533.7104 is revised to read 
as follows: 

533.7104 The contracting officer's 
memorandum of position. 

The memorandum of position is a 
chronological summary of the action.s 
leading to the dispute and a rationale of 
the contracting officer's actions for the 
information of the trial attorney. Tbe 
memorandum of position Is submitted to 
LC simultaneously with the appeal file, 
but as a separate document; i.e., it will 
not be included as part of the appeal file 
or included in the index. Although no 
particular form is prescribed, the 
statement must identify the contract, 
state the nature of the contractor's 
claim, cite pertinent portions of the 
contract, state the contracting officer's 
decision with citations to pertinent 
contract provisions and a supporting 
explanation, and set out any new facts 
which may have developed since the 
decision was made. The contracting 
officer shall sign the memorandum of 
position. 

15. Section 533.7105 is amended b) 
revising paragraph (a), (b). and (d| to 
read as follows: 

533.7105 Procedure foStowIng decision of 
the CSA Board of Contract Appeals. 

(a) Decisions of the Board will be 
promptly implemented. Howow, it 
must be recognized that the contractor 
may dedde to appeal a Board decision 
in the United States Court of Appeals 
for the Federal Ciraiit. or the United 
Stales Claims Court, as appropriate It is 
also possible for either party to file a 
motion for reconsideration by the Board 
within 30 calendar days from the date of 
the receipt of a copy of (he Board 
decision, (f further appeal of decision or 
a motion for reconsideration of a 
decision is contemplated, the 
implementation of the decision may be 
postponed; if the issue is over quantum, 
however, consideration should be mads 
to making payment of (he undisputed 
amount to minimize interest to be paid 
the contractor. 
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(b) llip contracting officer need not 
take any further action (other than 
administrative) if the Board affirms the 
contracting ufTiceKs original decision, 
provided a recovery of costs is not due 
from the contractor. Where a recovery is 
due, collection shall be initiated by the 
contracting officer either by (1) a 
contract amendment adjusting the 
contract price or (2) a written demand 
for immediate payment, as appropriate. 
(In excess cost cases, ihc Financial 
Management Division. Office of Finance 
(DCF), or regional counterpart, as 
appropriate, will normally pursue the 
necessary collection.) Any written 
demand shall instruct the contractor to 
make payment to the General Services 
Administration and address it to the 
appropriate CSA accounting center. A 
copy of any written demand shall be 
provided to the appropriate CSA 
accounting center for information and 
followup. 

* • • • • 

(d) In appeals brought under the 
Contract Disputes Act of 1978. when the 
B^>ard does not uphold the contracting 
ofncer*8 original decision and the 
Board's decision awards the contractor 
an amount of money, and LC informs the 
contracting officer that the Government 
will not move for reconsideration of the 
Board’s decision or appeal it to the 
United States Court of Appeals for the 
Federal Circuit, the contracting officer 
must complete the Certificate of Finality 
attached to the copy of the Board's 
dreision and return it to the Board. The 
Board will forward the Certificate of 
Finality, completed by both parlies, and 
a certified copy of its decision to the 
United States General Accounting 
Office to be certified for payment to the 
contractor. 

PART 552—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

16. The table of contents for Part 552 
is amended by adding section 552.233-2 
and revising 552.233-70 as set forth 
below: 

* • • • • 

!»3::.233-’2 Service of protpsts. 

522.233- 70 Disputes (Utility C^nlnict). 

* • • • • 

Aulhorily: 40 U.S.C. 4a6(c). 

17. Section 552.233-2 is added to read 
as follows: 

552.233- 2 Service of protest. 

As prescribed in GSAR 533.106, Ins4;rl 
iHc following provision: 


Serv ice of Protest (May 1985) (Oevtation FAR 

52.233- 2) 

A copy of any protest, as detmed in FAR 
33,101. that is filed within the Cener.d 
Accounting Office (CAO) or the General 
Services Administration Board of CoQtraci 
Appeals (GSBCA). shall he served on the 
Contracting Officer. - .. - ■* and the 

Assistant General Counsel ■ ■ - ■ - * V 

The copy of any such protest must be 
received tn the offices designated above on 
the same day a protest is filed with the 
GSBCA. or within one day of filing a protest 
with the CAO. 

(Fjid of Provision) 

* Insert the address of Contracting Officer 
or refer to the number of the block on the 
Standard Form 33 or 1442. etc. where the 
address of the Contracting Office is 
identified. 

*Mnserl the full title aiul uddress of the 
appropriate Assistant General C6un.sel. (See 
$ 533.102tb).) 

18. Section 552.233-70 is amended to 
revise the introductory paragraph to 
read as follows: 

552.233- 70 Disputes (utitity contract). 

As prescribed in GSAR 533.214. insert 
the following clause: 

• • • • • 

19. Section 552.236-70 is amended to 
revise the introductory paragraph to 
read as follows: 

552.236- 70 Definitions, 

As prescribed In GSAR 536.570-1, 
insert the following: 

• • • • • 

20. Section 552.236-71 is amended to 
revise the introductory paragraph to 
read as follows: 

552.236- 71 Authorities and limitations. 

As prescribed in GSAR 536.570-2. 
insert the following: 

• • • • • 

21. Section 552.236-72 is amended to 
revise the introductory paragraph to 
read ns follows: 

552.236- 72 Specialist. 

As prescribed in GSAR 536.570-3. 
insert the following clause: 

• • • • • 

.Appendix B. (Removed and Reserved) 

22. Appendix D of the regulation is 
removed in its entirety and reserved. 

Dated: May 14. 1965. 

Allan W. Bares. 

Assi.^tant Administrator for Acquisition 
Policy. 

|FR Doc. 65-14306 Filed 6-12-65; 8:45 «m| 
eiLLINO COOC 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 663 

(Docket No 41155-4175) 

Pacific Coast Groundfish Fishery 

AGENCY; National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of modiftcation of fi.shing 
restrictions. 

summary: NOAA modifies that portion 
of the Federal Register notice which 
announced fishing restrictions on Pacific 
ocean perch caught in ocean waters off 
Washington. Oregon, and California. 
Pacific ocean perch arc regulated under 
the Pacific Coast Groundfish Fishery 
Management Plan (FMP). This 
modification provides consistent 
regulations between State and Federal 
fishery agencies. 

EFFECTIVE DATE: )une 10. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Rolland A. Schmitten (Director, 
Northwest Region. NMFS). 206-526- 
6150; or Mr. E.C. Fullerton Director. 
Southwest Region. NMFS), 213-548- 
2575, 

SUPPLEMENTARY INFORMATION: At itS 
April meeting, the Pacific Fishery 
Management Council (Council) 
recommended that the trip limit for 
Pacific ocean perch taken in the Pacific 
coast groundfish fishery should be 20 
percent (by weight) of all fish on board, 
or 5,000 pounds, whichever is less. This 
action was accepted by the Secretary of 
Commerce (Secretary) and published in 
the Federal Register (50 FR 18668, May 2, 
1985). 

'The Council also recommended that 
landings of Pacific ocean perch up to 
1,000 pounds per trip would be 
unrestricted, regardless of the 
percentage of these fish on board. This 
tolerance was suggested so that vessels 
unexpcHTtedly forced into port (by 
breakdowns or bad weatlier) could 
offload their catch without violating the 
percentage limit for Pacific ocean perch 
as long as no more than 1,000 pounds of 
that species was on board. Otherwise, 
fishermen forced to shore prematurely 
might have to discard Pacific ocean 
perch in order to comply with the 20 
percent limit. 

This l.tXX) pound tolerance was 
omitted from the State of Washington 
and Federal regulations, but was 
included by (he State of Oregon. The 
State of Washington has agreed to adopt 
this tolerance. 
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Secrclanal Action 

The Secretary concurs with the 
Councirs recommendefion and revises 
the trip liinit for Pacific ocean perch (50 
FR 10668. May Z 1985) at follows— 

(1) For PaciRc ocean perch caught 
north of Cape Blanca Oregon (42*50' N. 
latitude), no more than 5.000 pounds or 
20 percent (tn round weights) of all fish 
on board, whichever is less, may be 
token and retained, or landed, per vessel 
per fishing trip, with the following 
exception. Up to 14X)0 pounds (round 
weight) of Pacific ocean perch may be 
taken and retained or landed, per vessel 
per fishing trip, without regard to the 20 
percent limitatioru 

(2) These resiriotions apply to all 
Pacific ooesti perch taken and retained 
in ocean water [0-200 oauticai miles) 
offshore of. or landed ia Washington. 
Oregon, and California. 


Classification 

The Director. Northwest Region, has 
determined that this rule ia neceaaary 
for the conservatkm and management of 
the Pacific coast groundfish fishery and 
that iUis consistent with the FMP. the 
Mugnuson Fishery Conservattoo and 
Management Act. and other applicable 
law. 

There will be no change In 
environmental impact as a result of this 
notice from that determined in the 
environmental impact statement 
prepared for the I^fP. 

A regulatory impact review and 
regulatory Qexibility analysis prepared 
as part of the FMP descried the 
estimated ranges of impacts and the 
effects on small businesses from its 
implementation. There will be no change 
in impacts from those previotisly 
determined as a resuh of this notice. 


This is a minor modification of a phof 
notice which relieves a restriction 
as such is not a rulemaking requiring 
review under Executive Order 12291 
This rule does not contain a 
collection-of-information requfremert' 
for purposes of the Paperwork 
Reduction Act 

Aulhorlty: 16 ir3.C taol ei $eq, 

UsI of Subjects in 50 CFR Pari 663 

Administrative practice and 
procedures. Fish, Fishenes. Fishing. 

Dated: fttne 7.1065. 

Camwo |. BlocMliii, 

Doputy AssOtaot Admin/a (rotor forFT^noi 
Resource SfonogemenU Notional Marinr 
Fisheries Serrke. 

(FR Doc 85-142SS filed 6-10-65; 2:48 pjn.I 
SltUMO COOS 
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TWs section ol the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuanoe of rules and 
regulations. The purpose of these notx:es 
is to give interested persons an 
opportunity to participate m the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7CFR Part 1040 

Milk In the Southern Michigan 
Marketing Area; Notice of Proposed 
Suspension of Certain Provisions of 
the Order 

agency: Agricultural Marketing Service. 
USDA. 

action: Proposed suspension of rules, 

SUMMARY: This notice invites written 
cumments on a proposal to suspend for 
the months of |une through August 1985 
the requirement in the Southern 
Michigan Federal milk order that a 
cooperative association deliver to pool 
distributing plants at least 50 percent of 
its members* producer milk in order to 
qualify its supply plants as pool plants 
under the order. The suspension was 
requested by a cooperative association 
that represents producers supplying milk 
to ihe fluid market. The association 
claims that the action is needed to avoid 
inefficient handling of milk and to 
ensure that dairy farmers historically 
associated with the Southern Michigan 
market will continue to share in the 
market's fluid milk sales. 

OATC Comments are due June 20,1085. 
ADDRESS: Comments (two copies) 
should be sent to: Dairy Division, AMS. 
Room 2968, South Building. U.S. 

partment of Agriculture, Washington, 
D C. 20250. 

FOR FURTHER INFORMATION CONTACT: 
Richard A. Glandt, Marketing Specialist. 
Dairy Division. Agricultural Marketing 
Service. U.S. Department of Agriculture, 
Washington. D.C. 20250, (202) 447-1829 
suprlementarv information: William 
T, .Manley. Deputy Administrator, 
Agricultural Marketing Service, has 
u*rtifted that this proposed action would 
not have a signiHcant economic impact 
on a substantial number of small 
entities. Such action would lessen the 
r^ulatory impact of the order on certain 
milk handlers and would tend to ensure 


that dairy farmers would continue to 
have their milk priced under the order 
and thereby receive Ihe benefits that 
accrue from such pricing. 

Notice is hereby given that, pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq ], the 
suspension of the following provisions 
of the order regulating the handling of 
milk in the Southern Michigan ma^eting 
area is being considered for June 
through August 1985: 

1. In § 1040.7(b)(2) the words '*if 
transfers from such supply plant to 
plants described in paragraph (b)(5) of 
this section and by direct delivery from 
the farm to plants qualified under 
paragraph (a) of this section are:" 

2. In § 1040.7(b)(2), paragraphs (i) and 

(iil^ 

All persons who want to sent written 
data, views or arguments about the 
proposed suspension should sent two 
copies to the Dairy Division. AMS. 

Room 2968, South Building. U.S. 
Department of Agriculture. Washington. 
D.C. 20250. by the 7th day after 
publication of this notice in the Federal 
Register. The period for filing comments 
is limited to seven days because a 
longer period would not provide the 
time needed to complete the required 
procedures and include June 1985 in the 
suspension period if this is found 
necessary. 

iTie comments that are received will 
be made available for public inspection 
in the Dairy Division during normal 
business hours (7 CFR 1.27(b)). 

Statement of Consideration 

The proposed suspension would make 
inoperative for the months of June 
through August 1985 the provisions 
requiring a cooperative association to 
deliver at least 50 percent of its 
members* producer milk to pool 
distributing plants, either through its 
supply plants or directly from farms, in 
order to qualify the supply plants as 
pool plants. 

Michigan Milk Producers Association 
(MMPA), which represents producers 
supplying the market, requested the 
suspension. 

MMPA expressed concern that ihe 
market is in an unsettled state for 
several reasons, which makes it unlikely 
that it will be able to meet the 50 
percent requirement The following 


items were cited as reasons why a 
suspension is requested: 

—Milk production in the Southern 
Michigan marketing area has 
substantially increased since the 
termination of the milk diversion 
program on March 31.1985. 

—M.MPA processes most of the surplus 
milk for the market into butter, 
condensed milk and milk powder. 

—MMPA anticipates a reduction in Ihe 
Class 1 utilization for this market to as 
low as 35-40 percent during June 
through August. 

—The relaxation of the pooling 
requirements should not attract 
oddltional milk supplies to the market 
because blend prices in nearby 
markets are substantially higher, 
llie association said that the 
suspension is needed to avoid the 
inefficient handling of milk merely to 
assure pooling of supply plants and to 
ensure that dairy farmers who have 
been historically associated with Ihe 
Southern Michigan market will continue 
to share in the fluid milk sales of the 
market. 

Accordingly, MMPA requests the 
suspension of the aforesaid provisions 
for the months of June through August 
1985. 

List of Subjects in 7 CFR Part 1040 

Milk Marketing Order. Milk, Dairy 
Products. 

The authority citation for 7 CFR Part 
1040 continues to read as follows: 

Authority; (Sect. 1-19, 48 Slot. 31, at 
amended; 7 U.S.C. 801-674), 

Signed at Washington. D.C.. on: |unp 7, 
1965, 

WilUatn T. Manley, 

Dtputy Administrator Marketing Programs 
|FR Doc. 85-14232 Filed 6-12-65; 845 am] 
BILUNO COOC t4tO-Ot4l 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 5. 35 and 385 

(Docket No. RM7S-11-000, et at. Order No. 

4241 

Termination of Rulemaking Dockets; 
Institute for Public Interest 
Representation, et at 

Ittued: |unc 7.1905. 
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AGENCY: Federal Energy Regulatory 
Commission, DOC. 

action: Withdrawal of proposed rules 
and denial of petitions for rulemaking. 

summary: The Federal Energy 
Regulatory Commission (Commission) is 
terminating four rulemaking dockets. In 
particular, the Commission is 
withdrawing two Notices of Proposed 
Rulemaking (NOPRs) issued in Docket 
Nos. RM79-41-OOOand RMfl2-12-G00. 
and denying two petitions for 
rulemaking issued in Docket Nos. RM78- 
11-000 and RM83-59-000. The NOPRs 
proposed changes that are now either 
unnecessary or inconsistent with 
Commission policy. The petitions fail to 
state a convincing case for revising 
current Commission policy. The bases 
for these actions are explained in detail 
by individual docket number in the 
order. 

date: This rule will be effective June 7, 
1985. 

FOR FURTHER INFORMATION CONTACT. 
Adelia S. Maddox. Federal Energy 
Regulatory Commission. Office of the 
General Counsel. 825 North Capitol 
Street NE. Washington. D.C. 20426. (202) 
357-8540, 

SUPPLEMENT ARY INFORMATION: 

Before Commitskmers: Raymond). 
O'Connor, Chairman: Ceorgiana Sheldon. A. 
G. Sousa. Oliver G. Rickard 111 and Charles 
G. Slalon. 

In the matter of iosUlule for Public Interest 
Representation. Docket No. RM78-11-000; 
Affiliate Purchases: Federal Power Act Fuel 
Adiusimesrts. RM7S-41-Ooa Equal Actaiss to 
justice. RM82-12-000; New En^and 
Environmental Mediation Canter. RM8a-66- 
000 . 

Issued: June 7.1965. 

The Federal Energy Regulatory 
Commission (Commission) is 
terminating four rulemaking dockets. In 
particular, the Commission is 
withdrawing two Notices of Proposed 
Rulemaking (NOPRs) because a final 
rule in those proceedings is either * 
unnecessary or inconsistent with 
Contmlssion policy. In addition, the 
Commission ts denying two petitions for 
rulemaking because the petitioners fail 
to state a convincing case for revising 
current Commission policy. 

I. Withdrawal of Notices of Proposed 
Rulemakings 

RMR2-12--C00: Equal Access to Justice 
Act 

The Commission is withdrawing its 
proposed regulations ' designed to 


' Roirt Implcmrottnji Equ»l Koom lo Iwtlot Act 
47 FR 4313 t|an 29,19621 fNatiev of Proposed 
Rutrmiiktnpl. 


implement the Equal Access to {ustice 
Act. 5 U.S.C. 504 (1981) (FJ\JA), The 
expiration of the EA)A has eliminated 
the need for any regulations. 

Section 504 provided that a Federal 
agency must award attomey*8 fees and 
expenses to an eligible parly that 
prevails over the agency in an 
"adversary adiudicalioiL** unless the 
agency's position was substantially 
justified or special circumstances make 
an upward unjust 5 U.S.C. 504(a)(1).’ 
Since authorization of the EA)A expired 
on September 30.1984. the Commission 
is withdrawing the proposed regulations 
designed to implement it as they are 
now unnecessary. 

The Commission notes that according 
to the terms of section 203(c) of the 
EA)A. the requirements of the section 
continue to apply through final 
disposition of any adversary 
adjudication initiated before October 1, 
1984. The number of pending 
Commission proceedings that will be 
subject to this provision is limited 
because the vast majority of 
Commission proceedings are not 
"adversary adjudications.** In those 
instances where the provision continues 
lo apply, the case-by-case approach that 
has been used by the Commission to 
comply with EA)A in the past will be 
adequate. The Commission is committed 
to meet fully its remaining obligations 
under the EAJA. However, the number 
of cases in which it may still apply does 
not warrant expending the resources 
necessary to promulgate a rule 
implementing a statute which has 
expired. 

It is not clear at this time whether the 
EA)A will be reauthorized.’ If it is. the 
Commission will then consider 
whatever regulations may be necessary 
to implement the provisiems of the new 
statute. 

RAf79-41-^000: Affiliate Purchases: 
Federal Power Act Fuel Adjusjwents 

In 1979. the Commission proposed lo 
amend its regulations under the Federal 
Po%ver Act. relating to fuel cost 
adjustment clauses.^ 


* Aa *a<hrcf«afv •dhMfioitkMi'' » «n ad)«diciiaon 
(indrr S U8lC. 364 in «»ludi the poailioa of the 
United Suits U rtprestoUd by counttl or 
otherwite. but f ndtMlM an tdliidtcatloa for the 
purpose of establiskins or flxins • raU or for 
Sraoiiat or rtnewraf m Itoonat. 5 Uil C SOlfbMifiCl. 

yotr. PretkWnl Rttitfi veloeda bfU Uut 
would htvn reautborUad tbt EA|A in aii saMaulcd 
form. At (htl Tiint. be issued • memoronduni 
indicttlna that be was comtnilled to tbr prbKiplet 
of eqaal aoortt lo M>Uc« and lookad forward to 
approving on accaptabki leaulkorUMUpo bill 
Mmnorandom of Disapproval of HJt 5479 
fNovemberS t9S4). 

* Revision of Pbel Cbaf Adfostmcnl Cfaose 
RrtulaCkmt ReLtUnf to Fuel Rttrcknscs fniaa 


First, it proposed lo amend 
S 35.14(a)(7) to require utilities to file. ai 
rate schedules, all contracts for fuel 
purchases from company-owned or 
company-controlled sources, regardle^si 
of whether the price is subject to the 
jurisdiction of a regulatory body. Section 
35.14(a)(7) of (he Commission's current 
regulations provides, in part, that if a 
regulatory body has jurisdiction over the 
price of fuel purchased by a utility from 
an offllialed source, the cost of such fuel 
shall be deemed to be reasonable, and 
may be included in the fuel cost 
adjustment clause. However, If there is 
no jurisdictional regulatory body 
overseeing (he contracts of fuel 
purchases from an affiliated source, the 
utility must file the contracts with the 
Commission when the utility files its 
fuel cost adjustment clause. The 
amendmenl to { 35.14(a)(7) was 
proposed to effect the Commission's 
cost-based policy, which required 
Commission review of these contracts, 
regardless of review elsewhere, to 
determine the factors that went into (he 
price. 

Subsequent lo the issuance of this 
NOPR, the Commission, in Option No 
133. alTirmed an Initial decision which 
approved a market-price test of 
reasonableness of the utility's cost of 
coal purchased from its partioliy-owncd 
subsidiary.’With the departure in 
Commission policy from a cost-based 
standard of reasonableness for aDUiatu 
transactions to a test based on a market- 
price standard, the filing of affiliate 
contracts as rate schedules to deternune 
the reasonableness of a specific cost 
item is no longer necessary. Tberefon . 
the proposed amendment to 
S 3M4(a)(7), generically requiring 
Commission review as rate schedules of 
contracts subject to review by other 
regulatory bodies, is also unneccssarv. 
Insofar as such contracts are relevant to 
a case-specific market price 
determination, they will be sofficientfy 
accessible through the discovery 
process. 

Secondly, the Commission proposed 
to amend { 35.14(a)(6] to clarify that 
certain cost items included in the 
invoice price of fuel purchased from 
company-owned or company-controlled 
sources are inappropriate for automatic 
flow through under the fuel cost 
adjustment clause, and therefore will be 


Cotti;>an) Ownrd or Company-Controllrd Sourt.n 
44 FR 2SSII3 (May 15 ISSMl FHRC 5»l«! 4 Ri^i 
IIYopned R^s.) 1 SZOZL 

'PublicSorvicf*CompMiy of New Mrak:n. 17 
mte 1 61.123 (Nov. a ism). Docket No. ERTS-l^ 
offrrfninf Public Service Company of New 
Pfoioe a is FKRC f 6X011 fNov. ZB. I9Wy and FfoJ* 
1. n rarcTaxoosiApr x tseo). 
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excluded from any fuel cost adjustment 
clause calculation. The propos^ 
anu^ndment would coddy the 
Commission’s policy entmctaled in 
Southrm Ca/ifomta Edison Company, 
Kiiued on April 26.1978.*The 
Commiseion will continue to disallow 
fuch cost items, but it is not necessary 
to amend § 33.14(aK6| to do so. These 
items can currently be identified on a 
case-byH^ftse basis or in the 
Commission’s audit of compuny records. 

Since the proposed changes are not 
necessary or do not conform to current 
Commission policy, they are being 
withdrawn. 

11. Disposition of Petitions for 
Rulemaking 

R!^lH2^6fhOOO: New England 
Eiivironmeniai Mediation Center 

On March 10.1983. the New England 
Environmental Mediation Center 
petitioned the Commission to establish 
miMiiaiion procedures for hydroelectric 
licensing procedures. Petitioners argue 
that these procedures will help resolve 
conflicts between applicants and 
udvocates of cximpeting waterway uses. 
Petitioners suggest, in the alternative, 
that the Commission issue a Notice of 
Inquiry to examine the issues involved 
in mediation and its usefulness at the 
Commission. 

The Commission agrees that 
mediation on environmental issues 
among interested parties in a licimte 
application preceding may expedite 
resolution of the controversy, fkjwever, 
the Commission believes that mediation 
among the parties should begin before 
the applicant and those contesting use 
of the waterway come before the 
Commission. The Commission's 
procedures for handling a license 
application arc designed to build a 
consensus on how best to accommodate 
competing uses of a waterway. These 
pruredures. as set forth in Part 4 of the 

inmission'f regulations, encourage 
negotiation before and after an 
application is filed, ’fhus. the parties to 
a proceeding have sufficient opportunity 
to reach agreement on the issues before 
Iho Commission decides the application. 

For example, the Commission’s 
regulations permit Commission staff to 
advise potential licensees on the 
requirements for filing an application. 18 
CFR 4.32(g) (1985). In fact staff routinely 
provides guidance on the sufficiency of 
an application for a preliminary permit 
or a license. The Commission’s 


*Saolhrm Califumi^ EcltMm ComiMRiy. a KFKC 


regulations also require an applicant 
before filing with the Commission, to 
consult with all Federal state and local 
resource agencies on the environmental 
effects. This ensures that the applicant 
has conformed with applicabio law. See, 
e.y„ 18 ere 4.30 (1985) Additionally, 
after a license application is Bled. 
Commission staff conducts technical 
reviews and. In some cases, holds 
conferences with applicants and 
interested interveners to resolve any 
disputes among the parties. As a result 
of thf*se processes, the Commission 
receives the benefit of negotiations and 
discussions among the interested parlies 
regarding the proposal’s environmental 
and natural resource implications. The 
Commission agrees with the petitioner 
that a formal mediation process will 
provide the parties with another 
opportunity to air their concerns, 
tiowever. as discussed above, this 
additional step is unnecessary. 

The Commission also believes that a 
formal mediation process is an 
inappropriate substitute for its 
procedures. The Commission is required 
by statute to determine whether a 
project is best adapted to the 
improvement or development of the 
waterway and in the public interest. 
Federal Power Act section 10(a), 10 
U.S.C. 803(e) (1976). The Commission 
therefore most consider all interests 
affected by development of a 
hydroelectric project, and believes that 
the proposal of the petitioner, by 
focusing on the actual disputants, will 
instead emphasirjc the narrow interests 
of the parties to the mediation. 

Because the Commission believes its 
procedures for handling disputed license 
applications are adequate, the 
Commission is denying the petition from 
the New England Environmental 
Mediatinn Center. 

RMTB-IJ-OOO: Institute for Public 
Interest Representation 

On April 28,1978. the Institute for 
Public Interest Representation 
petitioned the Commission to 
promulgate regulations relating to 
communications between outside 
parties and Commission personnel 
during informal rulemaking proceedings. 
The rule sought by the petitioners would 
require the Commission to establish, 
after issuance of a NOPR. a file for 
public inspection to include; (1) All 
subsequent communications concerning 
the NOPR. incluc^ summary records of 
oral comraunicatioos and those relating 
to routine requests for information or 
other procedural matters: and (2) all 


communications concerning the merits 
of the subject matter of the NOPR which 
occurred prior to issuance but after 
Commission staff should have had 
reason to believe a proposed rule was 
forthcoming. 

The Administrative Procedure Act ’ 
details specific instances in which ex 
parte communications are prohibited. 
Such prohibitions only apply to 
adjudications and formal rulemakings 
that must be decided ”on the reconT 
after an opportunity for an evidentiary 
hearing.*These ex parte prohibitions do 
not apply to informal rulemakings in 
section is3. Although courts have 
extended the ex parte prohibitions on 
due process grounds to informal 
rulemakings that resolve conflicling 
claims to valuable government 
privileges, e.g. Home Box Office, Inc, v. 
FCC, 567 F.2d 9. 54 (D.C. Cir.), cert, 
denied. 434 U.S. 829 (1977); Action for 
Childrens Television v. FCC, 584 F2d 
458. 475 (D.C Cir. 1977). the more recent 
decisions, issued since the petition was 
filed, have taken the view that it is 
neither necessary nor desirable for 
regulators engugi^ in general 
policymaking to be isolated from 
industry, other affected groups. 

Congress or members of the general 
public. See Sierra Club, v. Costle, 657 
F.2d 298. 40CM01 (D.C Cir. 1981). 

The Commission is mindful of the 
need to protect the inte^ty of the 
regulatory process, particularly after the 
public comment period has ended: 
however, the Commission does not 
believe that the rigid procedures 
proposed are appropriate for the 
Informal rulemaking process, instead, its 
current procedures are much more 
conducive to successfully implementing 
its organic statutes. 

Open and flexible communication 
procedures are necessary in an informal 
rulemaking proceeding, and the 
Commission is reluctant to impose a 
formal, restrictive communication 
procedure between it and participants 
through a rule such as the petitioners 
recommend. The Commission prefers on 
approach that is more open and flexible 
yet maintains procedural fairness. 

The Commission maintains public 
files for all rulemaking proceedings. 
When a document is received, it is 
placed in the public file for that 
proceeding and is available to the public 
for Inspection and comment through the 
Commission’s Division of Public 


»5U8X:.S51-7Wll9#2) 

•Se^ 5 US.(1 SSTIdRll. ssrial. 5511(4). 5M(ii). nod 
553(c) (I«I2|. 
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Information. In addition, the 
Commission believes it is advisable to 
make a notation in the docket whenever 
a significant oral communication 
relating to a pending rulemaking is 
received from an outside party. 

(Administrative Procedure Act. 5 \JS,C, 551- 
557 (1982): Department of Energy 
Organi7.alion Act. 42 U8.C 7101-7352 (1982); 
E.O. No. 12,009. 3 CFR 142 (1978): Federal 
Power Act. as amended. 16 U.S.C. 791-625 
(1982); Natural Gas Act. IS U S.C. 717-717w 
(19H2), Natural Gas Policy Act of 1978,15 
U.S.C. 3301-3432 (1962).) 

List of Subjects 
J8 CFR Part -# 

FJectric power. Reporting and 
recordkeeping requirements. 

Id CFR Part 35 

FJectric power rates. Electric; utilities. 
Reporting and recordkeeping 
requirements. 

78 CFR Part 385 

Administrative practice and 
procedure. Pipeline. Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, the 
Commission withdraws the Notices of 
Proposed Rulemaking in Docket Nos. 
Rm62-12-000 and RM79-41-000 and 
denies the petitions for rulemaking filed 
in Docket Nos. RM83-59-(XX) and RM78- 
11-000. These dockets are being 
terminated as of the date of issuance of 
this order. 

By the Commission. 

Kenneth F. Plumb. 

StH:rvtary. 

|FR Doc. 85-14214 Filed 6-12-85; a'45 am| 
atUlNG COOC 


DEPARTMENT OF JUSTICE 
Parole Commission 
28 CFR Part 2 

Paroling. Recommitting and 
Supervising Federal Prisoners 

Correction 

In FR Doc, 85-13376 beginning on page 
24234 in the issue of Monday. June 10. 
1085. make the following correction: On 
page 24235. in the first column, in the 
Authority citation, the second line 
should read •*42ai(a)(6).** 

•ItLIfKI COOC 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 904 

Public Comment and Opportunity for 
Public Hearing on a Modification to the 
Arkansas Permanent Regulatory 
Program 

AQEMCV: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

ACTION: Proposed rule. 

SUMMARY: OSM is reopening the public 
comment period on the substantive 
adequacy* of a revised program 
amendment resubmitted by the State of 
Arkansas as a modification to the 
Arkansas Permanent Regulatory 
Program (hereinafter referred to as the 
Arkansas program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendment would 
establish a program for the training, 
examination and certification of 
blasters. The amendment would also 
amend performance standards for the 
use of explosives. 

This notice sets forth the limes and 
locations that the Arkansas program 
and proposed amendment arc available 
for public inspection and the comment 
period during which interested persons 
may submit written comments on the 
proposed program elements. 

DATE: Comments not received on or 
before 4KX) p.m.. July 15.1985 will not 
necessarily be considered. 

ADDRESS: Written comments should be 
mailed or hand delivered to: Mr. Robert 
Markey, Tulsa Field Office. Office of 
Surface Mining. 333 West 4lh Street. 
Room 3432. Tulsa. Oklahoma 74103. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Markey. Tulsa Field Office, 
Office of Surface Mining. 333 West 4th 
Street. Room 3432. Tulsa. Oklahoma 
74103. Telephone; (918) 745-7927 
SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

Availability of Copies 

Copies of the Arkansas program, the 
proposed modifications to the program, 
a listing of any scheduled public meeting 
and all written comments received in 
response to this notice will be available 
for re\iew at the OSM offices and the 
office of the State regulatory authority 
listed below, Monday through Friday, 
8:(X) a.m. to 4:00 p.m.. excluding 
holidays. Fuich requestor may receive, 
free of charge, one single copy of the 


proposed amendment by contacting the 
Tulsa Field Office listed below. 

Tulsa Field Office. Office of Surface 
Mining. 333 West 4lh Street. Room 
3432. Tulsa. Oklahoma 74103 
Office of Surface Mining. Reclamation 
and Enforcement. 1100 Street. 
NW., Washington. D.C. 20240 
Department of Pollution Control and 
Ecology. State of Arkansas. 8001 
National Drive. P.O. Box 9583, Little 
Rock. Arkansas 72209 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter*s recximmendations. 
Comments received after July 15.1985. 
will not necessarily be considered and 
included in the Administrative Record 
for this final rulemaking. 

11. Background on the Arkansas Stale 
Program 

Concerning the proposed blasters 
certification program, on March 4. ]98si, 
OSM issued final rules effective April 
14.1983. establishing the Federal 
standards for the training and 
certification of blasters at 30 CFR 
Chapter M (48 FR 9486). Section 85012 
of these regulations stipulates that the 
regulatory authority in each State with 
an approved program under SMCRA 
shall develop and adopt a program to 
examine and certify all person who are 
directly responsible for the use of 
explosives in a surface coal mining 
operation within 12 months after 
approval of a State program or within 12 
months after publication date of OSM s 
rules at 30 CFTl Part 830. whichever is 
later. 

On December 17.1984. Arkansas 
submitted to OSM pursuant ta30 CFTt 
732.17. an amendment to the Arkansas 
regulatory program which would 
establish a blaster training and 
certification program and would amend 
performance standards for the use of of 
explosives. 

On March 7.1985. OSM requested 
public comment on the proposed 
program amendment (50 FR 9286). No 
public comments were received during 
the comment period. 

On April 4.1985. OSM sent u letter 
(AR-283) to the State of Arkansas* 
Department of Pollution Control and 
Ecology informing the State that OSM 
had reviewed the amendments and had 
identified certian deficiencies. I1ie State 
of Arkansas was provided the 
opportunity to respond within 30 days to 
address OSM’s concerns. 













Federal Register / Vol. 50, No. 114 / TTiursday, |une 13. 1985 / Proposed Rules 


24783 


On May IQl t985. Arkansas submitted 
to OSM revised proposed program 
gmendmenis for blaster certification 
program and performance standards for 
the use of explosives (AR-289). In the 
intendment. Arkansas is proposing 
rh.mges at 8]6.01-S and B1&.61'U 
ref; tiding the use of explosives and Pari 
630 regaiding establishing the 
requirements end procedures for blaster 
tfitining, examination, and certification 
pfogram* 

rhereforc. OSM is seeking comment 
on (he States proposed amendments to 
establish a program for the training. 
eviimUiatton and certification of 
blastera, and to amend performarK:c 
fltiindards for the use of explosives. 

If (he Director dctemilnes that the 
proposal modifications are in 
vreordanoe with SMCRA and no less 
effective than the Federal regulations, 
the amendment will become pari of the 
Arkansas permanent regulatory 
program* 

III. Additional Determinations 

1. Cowpiiance with the Natiomi 
En vironmentaf Policy Act The 

S< i^retary has determined that, pursuant 
to section 702(d) of SMCRA, 30 U.S.C, 
I2i32(ii). no en\HronmentHl impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 22291 and life 
Rf }iulatary Floxibility Act: On August 
2S. 1981. the Office of Management and 
Budget (OMB) granted OSM an 
ex4!mption for sections 3. 4. 7. and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditionat approval of State regulatory 
programs. 

rherefore, this action is exempt from 
preparation of a Regulatory Impact 
An^ysis and regulatory rex'iew by 

OMa 

The Department of the Interior had 
determined Uial this rule would not have 
1 Mgnificant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
by SMCRA and the Federal rules would 
be met by the Slate. 

3. Paperwork Reduction Act This rule 
does not contain mformatton collection 
requirements which require approval by 
Ihe Office of Management and Budget 
under 44 U.S.C. 3507. 

list of Subfocts in 30 CFR Part 004 

Coal mining. Intergovernmental 
relations. Surface mining. Underground 
mining. 


(Pub. L 9S-67. Surface Mining Contrcil and 
Redumalion Art of KT? (30 US.C 1201 rt 
teql) 

Dated: |uDe 0.1085. 

|ad D. CbfblefiMQ. 

Acting Director. Office of Surface A/i/uVtg. 
|FR Ooc. 85-U24S Etkd 0-12-85; 8.45 am] 
siujao coos oio-os-if 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Port 100 
ICGD3 85-311 

Regatta; National Sweepstakes 
Regatta. Redt>ank, NJ 

agency: Coast Guard. DOT. 

ACTION: Notice of proposed rulemaking. 

SUMNIARY: The Coast Guard is 
considering a proposal to establish 
Special Local Regulations for the 
National Sweepstakes Regatta. The 
purpose of this regulation is to provide 
for the safety of p^cipants and 
spectators on navigable waters during 
the event 

date: (Comments must be received on or 
before July 15.1665. 

ADDRESS: Comments should be mailed 
to Commander (b). Third Coast Guard 
District. Covamors Island. New York. 

NY in(X>4. The comments will be 
available for inspection and copying at 
the Boating Safety Office, Building 110. 
Governors Island. New York. NY. 
Normal ofRce hours are between 6:00 
a.m. and 4:30 pjn.. Monday through 
Friday, except holidays. Comments may 
also be hand-delivered to this address. 
FOR FURTHER INFORMATION CONTACT: 

1.1 D. R. Cilley, (212) 668-7974. 
SUPPLEMENTARY INFORMATION: 
Interesled persons are invited to 
participate in this proposed rulemaking 
liy submitting written views, data, or 
arguments. Persons submitting written 
comments should include their names 
and addresses, identify this notice 
(CGD3 65-31) and the specific section of 
the proposal to which their comments 
apply, and give reasons for each 
comment. Receipt of comments will be 
acknowledged if a stamped, self- 
addressed postcard or envelope is 
enclosed. 'I^e comment period for this 
proposed rulemaking is less than the 
normal 45 days because of the time 
constraints involved. Due to the 
shortened comment period, verbal 
comments submitted by telephone arc 
acceptable. The regulations may be 
changed in light of comments received. 
All comments received before the 


expiration of the comment period will be 
considered before final action is taken 
on this proposal No public hearing is 
planned, but one may be held if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentation will aid the rule , 
making process. 

Drafting Information 

The drafters of this notice arc Lt D. R- 
Cilley. Project Officer, Third Coast 
Guai^ District Boating Safety Division, 
and Mb. Mary Ann Arisman. Project 
Attorney. Third Coast Guard District 
Legal Office. 

Discussion of Proposed Regulations 

The annual National Sweepstakes 
Regatta U a powerboat race event to be 
held on the Navesink River. This event 
is sponsored by the National 
Sweepstakes Regatta Association of 
Red Bank, N.f This two day event is 
traditionally held each year on the third 
weekend (Saturday and Sunday) in 
August. Because of the annual nature of 
this event, the Coast Guard proposes to 
promulgate a permanent amendment to 
Part 100 of Title 33. Code of Federal 
Regulations. Each year the Coast Guard 
will provide the public full and adequate 
notice of this annual powerboat race by 
publication in the Third District Local 
Notice to Mariners. It is sanctioned by 
the American Powerboat Association 
and It well known to the boaters and 
residents of this area. The race track 
oval will be approximately 1.25 miles in 
length. Races will be held on both days 
on a section of the Navesink River just 
east of the N.|. Route 35 Bridge. Race 
heals will run both days from 
approximately IO'jOO a.m. to 6:00 p.m. 
with up to 100 inboard/hydroplane 
powerboats participating each day. The 
sponsor will place several temporary 
buoys on the river to mark both the race 
course and spectator areas. There will 
be 2 race committee boats anchored 
within the oval course, one on each end 
with turn judges and press onboard. The 
U.S. Coast Guard will assist the sponsor 
and local authorities In providing a 
safety patrol during this event. In order 
to provide for the safety of life and 
property, the Coast Guard will restrict 
vessel mox’ement and establish 
spectator areas prior to and during the 
races. Vessels desiring to transit the 
area will be given an opportunity to do 
80 several times during each day in 
between race heals as directed by the 
Coast Guard Patrol Commander. 

economic Assessmanl and C^rtifkatioo 

These proposed regulations are 
considered to be non-major under 
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Kxecufive Order 12291 on Federal 
Rexulalion and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR11034; 
February 28.1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is iinnecessar>\ l*his event will draw a 
liirgc number of spectator craft into the 
area for the duration of the races. ITiis 
should have a favorable impact on 
commercial facilities providing serv ices 
to the spectators. This area is used 
primarily by recreational boaters: any 
impact on commercial traffic in the area 
will be negligible. The Coast Guard shall 
ensure that the regulated area is opened 
periodically to allow transiting vessels 
to pass through without undue delay. 

Since the impact of this proposal is 
• expected to be minimal, the Coast 
Guard certifies that, if adopted, it will 
not have a significant economic impact 
on a substantial number of small 
entities. 

List of Subjects in 33 CFR Pari 100 

Marine safety, Navigation (water), 
Proposed Regulation 

In consideration of the foregoing, the 
Coast Guard proposes to amend Part 100 
of Title 33. Code of Federal Regulations 
as follows: 

PART 100—[AMENDED] 

1. The authority citation for Part 100 
continues to read as follows; 

Authority: 33 U.S.C 1233: 49 CFR 1.46 and 
33 eVR 100.35, 

2. Part 100 is amended by adding 
§ 100.307 to read as follows: 

$ 100.307 National Sweepstakes Regatta, 
Redbank, N J. 

(a) flcguloted Area. That portion of 
the aNavesink River in Redbank, N.J. 
between the N.|. Route 35 Bridge and a 
line running across the Navesink River 
connecting Guyon and I.ewis Points. 

(b) Effective Period. This regulation 
will be effective from 8:00 a.m. to 6:00 
p.m. on both August 17 and 18,1985. and 
thereafter annually on the third 
weekend (Saturday and Sunday) in 
August unless otherwise specified in the 
Third District Local Notice to Mariners 
and in a Federal Register notice. 

(c) Special Local Ref^ulotions. (1) Tlic 
regulated area shall be intermittently 
closed to all vessel traffic during the 
effective period, except as may be 
allowed by the Coast Guard Patrol 
Commander. 

(2) No person or vessel shall enter or 
remain in the regulated area while it is 


closed unless participating in or 
authorized by the event sponsor or 
Coast Guard patrol personnel. 

(3) Vessels awaiting passage through 
the regulated area shall be held in 
unmarked anchorages in the area to the 
east of the N J. Route 35 Bridge and in 
the vicinity of Lewis Point. 

(4) No transiting vessels shall be 
allowed out onto or across the regulated 
area without Coast Guard escort. 

(5) All persons or vessels not 
registered with the sponsor as 
participants or not part of the regatta 
patrol are considered spectators. 
Spectator vessels must be at anchor 
within a designated spectator area or 
moored to a waterfront facility in a way 
that will not interfere with the progress 
of the event. The following are 
established as spectator areas: 

(!) Spectator vessels shall be held 
behind (north of) a line of buoys 
provided by the sponsor running 
approximately west to east starting ^ 
miles east of the N.). Route 35 Bridge. 

(ii) A second spectator area shall be 
marked by a curved line of sponsor 
provided buoys centered on a line 
drawn approximately due south from 
Jones Point, running through Can Buoy ^ 
21. All spectator craft shall stay to the 
east of this string of buoys. 

(6) All persons and vessels shall 
comply with the instructions of U.S. 
Coast Guard patrol personnel. Upon 
hearing five or more blasts from a U.S. 
Coast Guard vessel, the operator of a 
vessel shall stop immediately and 
proceed as directed. U.S. Coast Guard 
patrol personnel include commissioned, 
warrant and petty officers of the Coast 
Guard. Members of the Coast Guard 
Auxiliary may be present to inform 
vessel operators of this regulation and 
other applicable laws. 

(7) For any violation of this regulation, 
the following maximum penalties ore 
authorized by law: 

(i) $500 for any person in charge of the 
navigation of a vessel. 

(ii) $500 for the owner of a vessel 
actually on board. 

(iii) $250 for any other person. 

(iv) Suspension or revocation of a 
license for a licensed officer. 

Dated: |une 5.1985. 

P.A. Yost, 

Vice Admiral US. Coast Guard, Commander, 
Third Ciwst Guard District. 

IVR Doc. 85-14266 Filed 6-12-85; 8:45 am] 
axuNO cooe 4f io-u-m 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 81 

IA-10-fRL 2839-3J 

Designation of Areas for Air Quality 
Planning Purposes, Oregon 

AGENCY: Environmental Protection 
Agency (EPA). ♦ 

ACTION: Proposed Rule; Correction. 

summary: In FR Docket 85-9343 which 
was published on April 18.1985 (50 FR 
15483). the Grants Pass, Oregon, central 
business district which is proposed to be 
redesignated as a nonattainment area 
for carbon monoxide is corrected to 
read as follows: 

beginning at the intersifction of B Street and 
Fifth Street, extending easterly along 0 SirrM 
to Eighth Street; thence southerly along 
Eighth Street to M Street: thence westerly 
along M Street to Fifth Street: thence 
northerly along Fifth Street to the starting 
point. 

ADDRESS: Laurie M. Krai. Air Programs 
Branch. Environmental Protection 
Agency. 1200 Sixth Avenue M/S 532, 
Seattle. Washington 98101. 

FOR FURTHER INFORMATION CONTACT; 
loiren C. McPhillips, Air Programs 
Branch, Environmental Protection 
Agency, 1200 Sixth Avenue M/S 532. 
Seattle. Washington 98101, Telephone: 
(206) 442-4233, FTS: 399-1233. 

Dated; May 14.1965. 

Emesta B. Barnes. 

Reftionai Administrator. 

|FR Doc. 85-14327 Filed 6-12-85; 845 am| 
MLUNO cooe SMO-SO-N 


40 CFR Part 123 

I0W-7-FRL-2850-7I 

Kansas Application To Extend Its 
NPDES Program to Federal Facilities 
Located Within the State 

AGENCY: Environmental Protection 
Agency. 

action: Proposed rule; notice of 
application, public comment period on 
program approval. 

summary: On June 28,1974. the 
Environmental Protection Agency (EPA) 
approved a request by the State of 
Kansas to administer the National 
Pollutant Discharge Elimination System 
{NPDF.S), under section 402 of the Clean 
Water Act. Kansas has now applied to 
EPA to extend its authority to 
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aiiministor ihe NPDES program to 

Jeral racilities located in the State. 

The application received from Kansas 
IS complete and is now available for 
inspection and copying. Public 
ci^mmeots are requested, and a public 
he aring will be held if there is suXficienl 
public interest. 

OATES: Comments and requests for a 
p.iblic hearing must be received on or 
b<To« July 15,1965. 

ADDRESSES; Comments and requests for 
8 public hearing should be addressed to 
Lirry B. Ferguson. Chief. Water 
Compliance Branch (WACM). U.S. EPA. 
738 Minnesota Avenue. Kansas City. 
Kansas 66101. (913) 23^2817, Attention 
Ralph Summers. 

FOR FURTHER INFORMATION CONTACT: 

R.ilph Summers, U.S. EPA. Water 
Compliance Branch. 720 Minnesota 
Avenue. Kansas City. Kansas 66101. 

(913) 236-2817. 

SUPPLEMENTARY INFORMATION: In 1977. 
Congress amended section 313 of the 
Clean Water Act (33 U.S.C. 1251. et. 
leq.) to authorize stales to regulate 
federally owned or operated facilities 
under their water pollution control 
piograms. Prior to the amendments, 
^tektes. including those authorized 
pursuant to section 402(b) of the Clean 
Water Act to participate in the NPDES 
progranu wore precluded from regulating 
federal facilities. Therefore. EPA. in 
approving state programs under section 
4u2(b). reserved the authority to issue 
NPO^ permits to federal facilities. 

Smoe the passage of the 1977 
ciucndments. EJ’A has been approving 
( xtenslons of authority to administer the 
NPDES program to federal facilities. 

The Kansas federal facilities 
submission contains a letter from the 
State requesting approval, an Attorney 
Ct^neiuTs statement, a copy of Kansas 
statutes providing authority to carry out 
the program, ond a copy of the 
Memorandum of Agreement (MOA) 
t voculed between the Slate Director of 
the Kansas Department of Health and 
Fnvironment and the Regional 
A Iministralor, EPA Region VII. FPA has 
tietcimined that the existing MOA does 
not need to be changed in order for 
Krtnsas to assume authority over federal 
facilities. 

After the close of the public comment 
period and after the public hearing, if 
any, the Regional Administrator, with 
the concurrence of the Assistonl 
Administrator for Water and the 
Associate General Counsel for Water, 
will decide whether to approve or 
disapprove Kansas' request for authority 
to regulate federal facilities. 


The decision to approve or disapprove 
Kansas* reoucst for extension of its 
NPDES authority to federal facilities will 
be bused upon the requirements of 
sections 313 and 402 of the Clean Water 
Act and 40 CFR Part 123. If Kansas* 
request for authonty is approved, the 
Regional Administrator will so notify 
the State. Notice will be published in the 
Federal Register and, as of the date of 
approval. EPA will suspend issuance of 
NraCS permits to federal facilities in 
Kansas. The State's program will 
implement Federal law and operate in 
lieu of the EPA^adminislered program. 
However, as with the basic NTOES 
program. EPA will retain the right, 
among other things, to ob)ect to NPDES 
permits proposed to be issued by the 
state to federal facilities, and to take 
enforcement actions for violations. If the 
Regional Administrator dissapproves 
the Kansas request for federal facilities 
authority, be will notify the State of the 
reasons for disapproval and of any 
revisions or modifications which are 
necessary to obtain approval. 

The Kansas federal facilities 
submission may be reviewed by the 
public from 9:00 a.m. to 4:00 p.m.. 
Monday through Friday, excluding 
holidays, at the Kansas Department of 
Health and Environment. Forbes Field. 
Topeka. Kansas or at the Environmental 
Protection Agency office in Kansas City. 
Kansas, at the address appearing earlier 
in this notice. Copies of (he submission 
may also be obtained (at a cost of 20 
cents/page) by appearing in person at 
either of those offices, or by writing to 
EPA or the Kansas Department of 
Health and Environment at the 
addresses listed. 

All comments received by EPA, 

Region VII by July 15.1965, or, presented 
at the public hearing. If any, will be 
considered by EPA before taking final 
action on the Kansas* request for federal 
facilities authority. 

Please bring the foregoing to the 
attention of persons whom you know 
will be interested in this matter. 

The OfOce of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Dated: May 31.1965. 

Morris Kay. 

Bpgional Administrator, Environmental 
Protection A^ncy, Region VI/. 

\VR Doc. 85-14272 Filed 6-12-65; 8:45 am| 
•lUJNQ COOf 85iO>8(Mi 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Ch. 201 

FIRMR Regulation on Obsolescence 
and Reuse of Federal Autoniatic Data 
Processing Equipment 

AGENCY: Office of Information 
Resources Management. GSA. 
action: Notice of proposed rulemaking. 

SUMMARY: This notice invites written 
comments on a proposed Federal 
Information Resources Management 
Regubtion (FIRMR) that addresses the 
issue of obsolescence in the Federal 
automatic data processing equipment 
(ADPE) Inventory and revises provisions 
regarding reuse of obsolescent and 
obsolete ADPE within the Government. 
The regulation also establishes a special 
type of compatibility limited 
requirement for certain situations, called 
an equipment technology update. ITie 
purpose is to address the obsolescence 
issue including the aging ADPE 
inventory problem, responsive to the 
Comptroller Cenerafs Report AFMD- 
81-9 of December 15. 1980. The Intent of 
these changes to acquisition and use 
provisions is to provide additional 
means and incentives for agencies to 
reduce the economic obsolescence of 
Federal ADPE as well as management 
paperwork burdens and thereby 
increase economy and efficiency of 
automatic data processing in the 
Government. 

DATE: Comments are due July 15, VMi. 
ADDRESS: Comments should be 
submitted to the General Services 
Administration (KMPP), Washington. 

DC 20405. 

FOR FURTHER INFORMATION CONTACT: 
Phillip R. Patton, Policy Branch. Ofice of 
Information Resourc€^8 Management. 
Telephone (202) 566-0194 or FTS 566- 
0194. The full text of the proposed rule Is 
available upon request. 

SUPPLEMENTARY INFORMATION: The 
General Services Administration has 
determined that this rule is not a major 
rule for the purposes of Executive Order 
12291 of February 27,1981. GSA 
decisions are based on adequate 
information concerning the need for and 
the consequences of the rule. The rule is 
written to ensure benefits to Federal 
agencies. This is a Government-wide 
procurement and management 
regulation that will have little or no cost 
effect on society. 

list of Subjects in 41 CFR Chapter 201 

Government information resources 
activities. Government procurement. 
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Authority: Sec. 64 Sut 390: 40 

U.S.C 4ae(c) 

Dated: May 6.1985. 

Francif A. McDonough. 

Deputy Assistant Administrator for Fedora! 
/nfannotion Resources Monagemont. 

|FR Doc. 8S-14304 FiM a45 nin| 

MIXING COOC M30-2S4i 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

(MM Ooefcal No. a 4 - 28 a; RM- 46 aS. RM- 

4Biaj 

FM Bfoadcaat Statlona In Tama. lA 

AOCNCV: Federal Commimicatioos 
ComnFdsaion. 

ACTION: Withdrawal of proposed rule. 

summary: AcUon taken herein denies 
tlie requests by Dou^at |. Nealrour and 
by lacobson Broadcasting Company. 
Inc^ to allot Channel 29aA to Tama. 
Iowa and Dyaart. Iowa, respectivoly. 
ADORESS: Federal CommuntcalUms 
Commission, Washington. DC 205S4. 

FOR FURTHSR INFORMATION CONTACT: 
Patricia Rawlings. Mass Media Bureau. 
(202) 634^30. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Port 73 
Radio broadcasting. 

Report and Order (Proceeding 
Terminated) 

In the mailer of amandment of | 73JS]2fb), 
Table of ATtotmeclft. FM Broadcatl Stations. 
(Tama. lowM CMM OedkH No. 04-268. RM- 
4605. RM-taiA). 

Adopted: May X2. ISMiS 
Rolrased |une 5.1685. 

By the Chief. PnUi^ and Ruirt Oiviston. 

I. The Coaimtssion has under 
consideration the Sothe of PropoBed 
Huh Making, 49 fR 10314, published 
March 20.1984. in response to a petition 
filed by Douglas |. Neatrour 
('^petitioner**), requesting the allotment 
of FM Channel 2R6A to Tama. Iowa, as 
that oominuTfTty* *s first local FM service. 
Petilkmer filed sapporting comments 
reaftirming his lol e ntton in applying for 
the chanod. jaixibsoa Broackssting 
Company, Joe,. Dacjobson**) licensee of 
Stalions KLIR-A>^FM. submitted a 
counlerproipiiAak a petition for 
reconsicieriiliocL Rod a supplement to 
petition for reconsideration. In addition, 
comments aod an allemuiive proposal 
were tiled late by Harold A. Jahnke 
("lahnke”).* 


* Th» UtoTikd camttMMili «if |«ihcik« mrrr nel 
cimvldcfrci Hor«m. In ncidtliofi Ihe r«qu*Al lo 


2. lacobaon proposes the allotnicnt of 
Channel 296A to Oysart Iowa, instead 
of Tama. *rhe couAlerprpposal was 
returned as unacceptable for filing due 
to short spacings to Station KROC-FM 
(Channel 297]. Burlington. Iowa, causing 
an excessive site restriction. In the 
petition for reconsideration and the 
supplement thereta Jacobson states that 
since its counterproposal was filed in 
response lo a petition filed prior to the 
effectiveness of the new spacing 
requirements in BC 0«>cke1 No. 80-90. 
allowing the 16 kilotnelers (10 miles) 
buffer zone, this zone should not apply .* 
After furiher oofisidcnition of the 
counterpropoid vsing the tpocing 
requirements in effect before 
iraplcmentation of BC Docket No. 89-90. 
it has beoB determined (hat on 
excossive site restrichon of 13.3 
kilometers (64 miles] oliJ! exists, 
{acobeon has failed to demoostrole city* 
grade co^^roge (?0 dBu) from this 
distance. Therefore, the counterpropoeul 
is unacoeptable. 

3. The allotmeat of 296A lo Tame. 
Iowa would require a site restriction of 
12.6 kilometers (7.8 miles] east of the 
city. As stated in the Notice, this site 
restriction may make it difficutt for the 
channel to provide a city-gradc signal lo 
Tama. Therefore, the petitioner was 
requested to provide informalmn that a 
site is available that will meet the 
minimum spacing requirements and at 
the same time providie a city-grade 
signal to the community. Petitioner 
stales he has located a suitable tower 
site and has filed the information with 
his cx)naaitifig engineer, but failed to 
disolose the locaiioa to the Comndation. 
Therefore, we shall deny the proposol to 
allot Channel 296A to Tama, Iowa. 

4. In view of the foregoing, it is 
ordered, that the petiUon for 
reconsideraliOQ filed by )acx)bso<i 
Broadcastiitg Company. Inc,. Is denied. 

5. It is furiher ordered, that the 
petition of Douglas ]. Neatrour is denied. 

6. For further information concerning 
this proceeding, contact Patricia 
Rawlings. Mass Media Bureau, (202] 
634-6530. 

Federal Communications Commission. 
GbaHw Schott. 

Chief, PoHcf and Rules Dmsmn. Mass Medio 
BurtKHL 

|FR Doc. 85-14163 Filed 6-12-85: IbIS m] 
BILUNO coot 47IS-01-N 


Chunnrl 2 S 6 A allotted to Toledo. lo«%'« b 
uneoceptiiUlr as a new petilioo doe lo shoit 
spaclogs lo Statkofi KCCQ (Channel 296 A|. Aohm. 
Iowa and Station KCRS fCharmid 297), Burlknslon. 
Iowa causing an escessive sHa neslnctkio. 

• See hfrmomffdum Opinion amt Order, BC 

Dnckvl No. 00 - 80 . 97 FCC 2 d STS (tOM) 


47 CFR Part 73 

I MM Docket Na 85-39J 

Deletion of AM Application 
Acceptance Crtterla Regarding AM 
Station Assignment Standards and 
Relationship Between AM and FM 
Broadcast Services; Correction 

agency: Federal Communications 
Commission. 

action: Proposed rule; Correction. 

SUMMARY: This document corrects the 
comment/reply oomment dales as 
appearing in the Preamble of the Nolici' 
of Proposed Rulemaking In this 
proce^ing concerning (he deletion of 
AM Application Acceptance Criteria, 
publish^ on February 28.1985 (50 FR 
6169). 

DATES: The correct dates (as shi>wii in 
the text of the proposed rt^ on FR page 
8171) are: |une 14.1985 (Comments) and 
July IS. 1985 (Reply comments), 
ADDRESS: Federal CkMnmunications 
Comndssioa Washington, D.C 20554 
FOR FURTHER INFORMATION CONTACT, 
fonathan David. (202) 632-7792. 

WiilUm ). Tdcadoo. 

Secretary. Federal Communications 
Commission. 

(FR Doc. 85-14245 Fthrd 6-12-85. 6 45 am) 
WLUNO coot 4712 - 01-41 


DEPARTMENT OF THE INTERIOR 
Fish and WUdlife Service 
SO CFR Part 32 

I 

Refuge-Specific Hunting Regulations 
Correctioa 

hi FR Doc. 65-13402, beginning on 
page 23470, in the issue of Tuesday. June 
4.1985. make the following corrections 

1. On page 23472, third column, third 
line of § 32.12(p)(l]. *’woods1ock” should 
have read **woodcock*'. 

Z On page 23478, first column: 

a. The fifteenth line of amcndatoiy 
instruction 4 should have read* 
"paragraph (i)(5] introductory text:" and 
in the forty-first line **(11)11)" should 
have read **(11)(1)", 

3. On page 23477. second column. 

S 32.32(r)(6) should have read: 

*‘(6] Tensas River National Wildlife 
Refuge. • • •- 

4. On page 23477, third column, in 
i 32.32(x). twcnty>fivc lines from the 
bottom of the page, -••••••* should 

have appeared as '*(3} * * ***, 

attuNO COOC im-oi-ii 
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department of commerce 

National Oceanic and Atmospheric 
Administration 

SO CFR Part 642 

IDocument No. 50S87-50S71 

Coastal Migratory Pelagic Resources 
of the Gull of Mexico and the South 
Atlantic 

Correction 

In the document beginning on page 
24242 in the issue of Monday, June 10. 
19(15. make the following correction: 

On page 24250. the file line was 
ur'^itt^ and should have appeared at 
the bottom of the page as follows: 

(ER Ooc. 8S-139S9 Filed S-6-85:10:21 am) 
ICUNO COOC fS4e-0^4f 
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DEPARTMENT OF AGRICULTURE 
Forest Service 

Small Business Timber Set-Aside 
Program 

AGENCV: Forest Service. USDA. 

ACTION: Notice of adoption of final 
policy. 

summary; On November 21.1984. the 
Forest Service published a proposed 
policy (49 FR 45889) which would 
change the procedures by which the 
agency administers the Small Business 
Timber Sale Set>Aside Program. Upon 
constderatJon of comments received, the 
Forest Service gives notice of the 
adoption of new procedures that will 
apply to the program. The new 
procedures recognize Regional 
differences in relation to (1) limber 
supply and demand. (2) dependence on 
National Forest limber, and (3) market 
fluctuations In recent years. T*he new 
procedures revise methods for 
determining small business shares for 
each marketing area, develop measures 
to credit volume to small and large 
businesses for volume purchased by 
non-manufacturers, lintft the maximum 
amount of timber sale volume set aside 
in a given period, advance the time 
period for set-aside sale selection, 
provide for Regional differences in the 
manufacturing requirements for set- 
aside sale volume to be processed in 
small business manufacturing facilities, 
and eliminate volume included in the 
Special Salvage Timber Sale Program 
(^TS) from inclusion in the regular 
timber set-aside program. 

EFFECTIVE DATE; This policy will become 
effective upon issuance of instructions 
to Forest Service personnel through the 
Forest Service Manual. Issuance is 
expected in about 4 weeks. 

FOR FURTHER INFORMATION CONTACT: 
Address questions about this policy to: 
Charlie Fudge, Timl>er Management 


Staff, Forest Ser\'ice, USDA. P.O. Box 
2417. Washington, DC 20013, (202) 475- 
3754. 

SUPPLEMENTARY INFORMATION: Small 
Business Administration (SDA) 
regulations at 13 CFR Part 121 and 
Forest Service Manual Chapter 2436 set 
forth current policy and procedures for 
the administration of the timber sale set- 
aside program on National Forest 
System lands. The basic objective of the 
program is to ensure that small business 
limber purchasers have the opportunity 
to purchase a fair proportion of the sales 
of National Forest timber. 

Public Comment on Proposed Changes 
and Adoption of Final Policy 

On November 21.1984. the Forest 
Service published proposed changes in 
the timber sale set-aside program and 
invited public commeni (49 FR 45889), 
The proposed changes would have 
revised: (1) The method of establishing 
and changing the small business share 
in each marketing area: (2) the process 
for selection of set-aside sales; (3) 
manufacturing requirements for logs 
harvested from set-aside sates: and (4) 
operation of the Special Salvage Timber 
Sale Program (SSTS). The Forest Service 
received about 140 written comments on 
the proposed changes. Comments came 
from individual large and small business 
firms (103). associations representing the 
interests of each business group (16). 
members of Congress (8). Office of 
Inspector General (USDA), Small 
Business Administration, city 
government (1), and Regional and Forest 
offices of the Forest Service (10). A 
summary of the major comments 
received, along with the agency's 
response, follows. 

A, Establishment of Small Business 
Shares 

1. Definition of Structural Change. 

The final policy defines structural 
change, which was not in Ihc proposed 
policy. This was needed in order to 
provide a common definition for use in 
recomputation of market shares. A 
structural change occurs during a 
recomputation period when a small or 
large business firm, that purchased at 
least 10 percent of the total sawlog 
volume during the last recomputation 
period, discontinues operations, or 
changes ownership (i.e., small business 
purchased by large business or vice 
versa). When this structural change 


occurs, the small business share will be 
recomputed in accordance with the 
appropriate procedure, as described in 
the sections relating to 1981-1985 
structural changes, or future structural 
changes. The necessity for the 
recomputation of shares due to 
structural change will be determined by 
the Forest Supervisor, in consultation 
with the SBA representative 

There are two conditions that wUi 
determine structural change: 

1. Change in the size class of the 
firm(s); 

2. The discontinuance of the operation 
of the firmls). 

In making decisions concerning 
structual changes, judgment must be 
exercised about what constitutes 
"discontinued operations." A mill 
closing must be carefully evaluated in 
terms of intent to resume operations. 
Cessation of operations due to natural 
disasters bevond the control of a firm 
must be evaluated in terms of the 
declared intent to reconstnict and 
resume operations. 

Examples of the factors that should be 
evaluate in determining whether a Rrm 
has discontinued operations are: 
statement of intent to resume 
operations; changes in physical site 
conditions which include the 
dismantling and/or sale of physical 
assets: indicated intent to har>'est Forest 
Service timber volume under contract; 
market and general economic 
conditions: and planned mill 
reconstruction. 

2. Lindt on Shares. The timber set* 
aside program is designed to ensure that 
small business firms have the 
opportunity to purchase a fair 
proportion of the limber offered for sale 
In each marketing area. The small 
business share defines the proportion of 
the planned timber sale program that 
will be assured to small business over a 
5-year period. When the small business 
share changes in a market area, the 
change results in a change in "share 
percentage points." For example, the 
small business share may change from 
45 percent to 50 percent of the timber 
sale program within a market area. The 
proposed policy would have limited 
small business shares to no greater than 
80 percent of the planned timber sale 
program and would have retained the 
current policy that shares can not 
decrease to less than 50 percent of the 
original base share established in 1971. 
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Hip ccirrent policy permits small 
bu!nnc8s shares of 100 percent, of ihc 
planned timber sale program in a market 
ifea. which does not represent a fair 
proportion. 

Ilie proposed change received 
s•l^stalltial support although a few 
individuals suggested some variation in 
spper and lower share limits. Upon 
consideration, the Forest Service adopts 
the provisions of proposed policy and 
will implement these provisions at the 
lime of the recompulalion in FY 1988. 

I*hi8 revision provides a fair market 
(hnre to small business, permits large 
business an opportunity to participate in 
•ii market areas, and provides the 
Forest Service an opportunity to 
enhance utilization through a wider 
group of potential users. 

3. Recomputatian of Shares in FT 88— 
Hision 8 (^atharnf Region 9 (Eastern) 
and Region W (Alaska). Under the 
piopos^ policy, current procedures 
would remain in effect, subject to an 
upper limit on small business shares of 
80 percent, and shares in Regions 8 and 

9 would be recomputed in FY 1906 based 
on ihe small business purchase history 
for FT 1981-1985. 

('.omments were near unanimous in 
support of retaining the present 
procedure. A few respondents favored 
no change in the existing procedure, 
wdnted a different effective date, or 
J< 5ired different years of purchase 
history. 

Ihe agency agrees with these 
c)or!imentf and has decided not to 
rhange the existing procedure, other 
than to implement the 80 percent upper 
limit at the time of the FY 1986 
recomputation of small business shares 
in Kegkms 8 and 9. Continuation of 
rurrent procedures recognizes the 
Klatively stable marketing situation in 
Rf*giuns 8 and 9 during the current 
ir omputation period. 

4. Recomputatian of Shares in FY 88 — 
Region i (Northern f Region 2 (Rocky 
dmtntainf Region 3 (StMithwestemf 
Region 4 (Intermountain), and the 
following National Forests in Region 6 

tPacific Northwest): WaJItnva- Whitman 
W CoIvUie NF, Ochoco NF. Malheur 
VF. and Umatilla NF. Ihe proposed 
policy would have calculated a new 
unall business share in these areas at 
the end of FY 1985 based on the 
ththmelic average of the small business 
purchase and harvest histor>’ for 1975- 
1984. 

Substantial comment from small 
business opposed changing 
recomputation procedures this bile in 
Ihr current period and argued for 
retaining existing procedures. Some 
t*^spondents wanted some National 
Forests in the eastern part of Region 6 


included. Some respondents wanted 
recognition of structural changes which 
occurred in Ihe industry during FY 1961- 
198S. A few respondents also wanted to 
include ail of Region 5 in this calculation 
of shares approenh rather than under 
the approach proposed for that Region. 
Some large businesses favored use of 
harvest history as the sole basis for 
establishing new shares for small 
purchasers in these Regions. They fell 
harvest histocy belter reflected the 
actual needs of small business firms 
rather than purchase history. 

The agency agrees %vith those who 
favored retaining existing procedures for 
recomputing the small business share. 
Overall, market disruptions did not 
distort purchase and harvest patterns to 
the extent that resulted in Region 5 and 
western Forests of Region 6. The five 
eastern Forests of Region 6 had 
marketing patterns more dosely 
associated with those of Regions 1-4 
and. therefore, fit Ihe small business 
share recomputation procedures now 
u.sed. Conversely, the marketing 
patterns of Region 5 more closely 8t 
those of western Forests in Region 0. 

Hie agency also recognixes the need to 
provide for structural changes in the 
industry and for unique changes which 
the current pfxx:edure would not 
effectively represent 

Under the adopted policy, Ihe 
procedure for share establishment in 
these areas for use during the period FY 
1986-1960 will use small business 
purchaae history from the period FY 
1981-1985. Whm a share changes 5 
share percentage points or less, surplus 
or deficit volumes accrued during the 5- 
year period will carry forward. Where a 
share change exceeds 5 share 
percentage points, one half of the 
surplus or one half of the deficit volume 
will be carried forward. This procedure 
will dampen the impact of market 
fluctuations during the 5-year period. 
Where a share change exceeding S share 
percentage points occurs in a market 
area where salvage operations hav^ 
iignificanlly disrupted normal purchase 
patterns, the full surplus or deficit 
volume may be carried forward. 

Where structural changes occur in 
industry size classes during the period 
and ihe recomputed share changes over 
5 share percentage points from the 
previous share, the surplus or deficit 
volumes will be dropp^ and not carried 
forward to the next computation period. 
W'hcre the recomputed share changes 
less than 5 percentage points from the 
previous share, the surplus or deficit 
volumes will be carrifxi forward to the 
next computation period. 

If unique circumstances in a market 
area make derviation from these 


procedures appropriate, the Forest 
Supervisor may recommend alternatives 
to the Regional Forester following 
procedures outlined under paragraph 
B.3. Special Reccwnpulalions. F.xamples 
of unique circumstances include 
catastrophic natural events which 
disrupt normal operations or an event 
which causes substantial damage to a 
processing facility results in abnormal 
delay in repairs. 

Implemcmtation of this policy 
recognizes and provides for the 
geographic similarity of market 
conditions during the 5-year period 
recognized structural changes which 
occurred. 

5. Recompuaiolion of Shares in FY 
60—Region 5 (Pacific Southwest) and 
Remaining National Forests in Region 6 
(Pacific Northwest). The proposed 
policy would have compared shares 
establisiied in 1981 in these Regions 
with the small business harvest history 
for 1675-1979. The shares would have 
been maintained, except where the 
difference exceeded 10 percent. Then 
the new share would have been set 
halfway between the current share and 
Ihe harvest history for that period. 
Structural changes in the industry since 
1980 would have followed the same 
policy 88 for Regions 1-4. 

Generally, large business firms felt 
that the proposed policy recognized the 
market distortion which occurred during 
FY 1981-1985 and that the proposed 
procedure would represent a more 
stable situation. About one third of 
small business respondents agreed with 
this rationale, including two 
associations who represent small 
business firms. Those small business 
respondents who opposed the proposed 
policy either wanted no change in the 
program or felt that data other 
years would better reflect actual market 
conditions. Some small business firms 
and the associations representing small 
business argued for the need to use 
recent data for recognizing structural 
changes in the industry during FY 1981- 
1985. A few small business firms in 
Region 5 felt that a more stable situation 
existed in that Region during FY 1981- 
1965 and that pur^ase history or 
purchase and harvest history for that 
period would better reflect actual 
market conditions. 

The Forest Service agrees that the FY 
1981-1985 period distorted the market 
patterns which normally occur in Region 
5 and the remaining portion of Region 6, 
and that adoption ^ Ihe proposed policy 
would better recognize a more normal 
situation. The agency agrees with those 
who propose a special procedure to 
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recognize sinictural changes in the 
industry between FY 1981-1985. 

Therefore, under the adopted policy 
the shares established for use in Region 
5 and the remainder of Region 6 during 
the period FY 198&-1990 will generally 
remain the same as those established in 
1981, which used small business 
purchase history from the period FY 
1976-1900. However, in market areas 
where the small business harvest hstory 
for FY 1975-1979 differed from the 
established share by more than 10 
percentage points, the small business 
share will be set half way between the 
current share and the small business 
harvest history for that period. 

Where structural change occurred 
during the period 1961-1985, 
recomputation of the small business 
share will be based on the small 
business purchase and harvest history 
during this period. Surplus and deficit 
volumes will be carried forward when 
shares change 5 percentage points or 
less. Surplus and deficit volumes will be 
dropped when shares change over 5 
percent. 

If unique circumstances in a market 
area make deviation from these 
procedures appropriate, the Forest 
Supervisor may recommend alternatives 
to the Regional Forester following 
procedures outlined under paragraph 
B.3. Special Recomputations. 

This policy recognizes the market 
distortions during the FY 1981-1985 
period which caused abnormal purchase 
and harvest operations. It serves to 
stabilize the market shares to the 
previous period, which was a more 
normal 5-year period, except where 
recognized structural changes have 
occurred. 

B. Future Share Changes 

1. Regions 8, 9» and 10, The proposed 
policy would have continued the current 
system of establishing shares and have 
commissioned a two-year study by 
Forest Service and SBA to determine the 
need to change the program in Regions 0 
and 9. In Region 10, the set-aside 
program would have continued to 
operate based upon a volume quota 
basis. 

This proposal received little comment, 
except support for completing the study 
promptly and to ensure that the study 
docs not lead to adoption of restrictive 
conditions. 

The Forest Service and SBA will 
complete a study within the next two 
years which will determine whether 
changes are needed for future share 
recomputations in these Regions. 

2. All Other Regions, The proposed 
policy would have stabilized shares at 
current levels in all market areas. 


However, where a structural change 
occurred, shares would have been 
adjusted at the start of the 6-month 
period beginning at least 12 months after 
the change occurred. The basis of 
change would have been the average of 
the percentages of purchase and harvest 
history for the past 5 years. No further 
recomputations w*ould have occurred. 

Large business strongly supported 
these proposed changes. I,arge business 
desired prompt recognition of structural 
change, generally 12 to 18 months after 
it occurred, and supported use of 
purchase and harvest data for the 5 
years precceding the change. Some 
individuals suggested various options 
which use different data and time 
periods. Small business uniformly 
opposed this proposal or suggested a 
changed procedure. Small business 
emphasized that the small business 
share belongs to the small business 
community-at-large and not to 
individual entities. Assigning a share to 
individual mills would add value to 
them and encourage speculation. Many 
small business respondents supported a 
recomputation procedure jointly 
developed by two of the associations 
which represent small business. The 
procedure developed by the 
associations would have based 
recomputation of small business shares 
on a combination of small business 
purchase history and weighted average 
small business purchase and harvest 
history. The process would compare 
both small and large business share and 
carryover volume amounts. 

The Forest Service agrees with both 
large and small business respondents 
who propose use of both purchase and 
har\*est history to recompute the small 
business share. This reflects the 
relationship of volume of timber 
purchased to actual need over a 5-year 
period. The agency agrees with those 
elements of the recomputation 
procedure proposed by small business 
which deal with harvest to purchase 
performance. However, the agency 
disagrees with the desirability of making 
a comparison between the performance 
of large and small business firms. The 
Forest Service also agrees with the need 
to recognize structural change In market 
area industries and to reflect the change 
with an adjustment period shorter than 5 
years. Also, recomputation procedures 
must recognize unique situations 
mentioned by some respondents and 
provide for them. 

In consideration of these views, the 
final policy will apply the following 
procedure for recomputing the small 
business share for a market area to 
scheduled recomputations and to those 
following structural changes in the 


industry between regular recompulation 
periods: 

a. Regular Scheduled 
Recomputations, Normally, a scheduled 
recomputation will occur ever>' 5 years 
and will use the past 5 years record of 
sawtimber purchase and harvest data 

a basis. 

Small business shares will be 
recomputed using the weighted average 
purchase and harvest history for small 
business Turns in each market area. For 
purposes of share calculation, harvest 
history is based on actual deliveries of 
sawlog timber to small or large business 
firms for processing. Data for this 
calculation will be obtained from the 6- 
month reports submitted by purchasers 
for log export control. Carryover of 
surplus or deficit volumes from the 
previous period will be based on small 
business harvest performance. Exhibit I 
displays how harvest performance, 
calculated as a ratio of harvest to 
purchase, will be used to adjust 
carryover volumes. 

b. Recomputation Due to Structural 
Change, Shares will be recomputed 
following structural change. Use exhibit 
1 to adjust carryover volumes. The 
procedure is designed to provide small 
business firms the opportunity to 
maintain their historical share when a 
firm changes size, but provides a 
reasonably rapid adjustment of shares 
to reflect the actual purchase and 
harvest patterns which develop. 
Ordinarily, small business shares will be 
recomputed approximately 3 years after 
a structural change occurs, based on the 
purchase and harvest history for that 3- 
year period. When a recomputation fora 
structural change would occur within a 
year of a scheduled recomputation, the 
scheduled recomputation would be 
skipped. 

3. Special Recomputations, Unique 
situations may develop which require 
special recomputations and departure 
from the established procedure. In such 
cases the Forest Supervisor, in 
consultation with the SBA 
Representative, may propose procedures 
necessary to adapt to the situation. The 
Forest Supervisor will solicit the views 
of firms operating within the market 
area before submitting a proposal to 
deviate from the normal recomputation 
process to the Regional Forester for 
approval. 

In periods of significant market 
decline. Forest Supervisors will monitor 
harvest patterns of both small and large 
business by comparing harvest to 
purchase volume. Where both follow a 
similar pattern, the Forest Supervisor 
will adjust the effects of har\*e8t 
performance criteria on canVover 












Federal Roaster / VoL 50, No. 114 / 'Hiursday, junc 13, 1985 / Notices 


24791 


volume in conjunction with share 
establishment. 

[)c|>artiire from the standard 
procedure may also be warranted in the 
event volumes harvested by either large 
or imall firms vary significantly from 
normal patterns in the market area as a 
result of salvage operatkins. a switch of 
harvest operations between market 
areas or ownerships, or other factors. 
Where such departure from the standard 
procedure is warranted, it may be 
achieved by adjusting carryover 
volumes, adjusting the time period, or by 
other means. 

Implementation of policies in 
paragraph 2 (a) & (b). and (3| above will 
moderate the impact of short-term 
piifchase and harvest fluctuations and 
their influence on the small business 
shjre. Inclusion of harvest histor>’ in 
rtMJompulation recognizes the balance 
needed between purchase and harvest 
experience in share establishment. Use 
of both elements more accurately 
rt^flccta actual raw material needs. The 
procedure permits recognition of 
{itnictural change. The policy also helps 
sliihiltze market area shares in a 
responsive manner, and identifies 
unique situations which require special 
consideration. 

C. Purchases by Non Manufacturers 

1. Regions Si ft and W, Under the 
proposed policy the Forest Service 
would hove retained the current 
procedure for allocating purchases by 
non-manufacturers to l^e and small 
businesses based on the anticipated size 
of the processor. 

Nearly all comments supported the 
rurreot procedures for allocating 
purchases by non-manufacturers. Sale 
procedures in Regions 8 and 9 provide 
for purchase of sales based on pre-sale 
mnasuremeiil with no further 
meahurement to determine actual 
hiirvest volume. The current method of 
inticipating delivery of sale volume to 
the respective size doss of the processor 
best applies. 

The Forest Service will retain the 
corrent procedure. Part of the planned 
Forest Service-Small Business 
Aiimiiiistration study will indade 
review of this procedure and evaluation 
of alternatives which may more 
■ccuratcly identify detiveiy source. 

This policy recognizes the current 
niethod used to offer sales in Regions 6 
^nd 9 and its relationship to tracking 
noti-manu£icturer volume to small and 
Urge firms. The policy also recognizes 
the need to evaluate.these procedures, 
Nrticudady in light of the manufacturing 
^equirelnents discussed in paragraph F.3 
below. 


2. Regions The proposed policy 
would credit harvest votiimes in the 6- 
month program analysis based on actual 
deliveries to small or large business 
from open sales purchas^ by non¬ 
manufacturers. 

Both large and small business support 
the proposal to credit sale volume 
purchased by non-manufactarers based 
on harvest records of delivery. Some 
large businesses wanted volume 
credited to tbe size dass of the company 
processing the limber at the end of the 
period. Small businesses generally 
suggested a 3-year roiling average for 
harvest deliveries. A lesser number 
suggested use of an overall average with 
periodic corrections. 

llic new policy will use current 
reporting requirements for export 
control to monitor non-manufocturers* 
delivery of volume. Use of a 2-ycar 
rolling average, updated every 6 months, 
will develop the percentage of 
saw timber which non-manufacturers 
deliver to each manufacturer size class. 
For each 8-month period, application of 
the calculated percentage to open sale 
volume purchased by non- 
manufacturers will develop the volume 
accrued to small business in order to 
determine set-aside needs for the next 8- 
month period. 

lldt policy will result in more 
accurate assignment of non- 
manufecturcr-purchaBed sale volumes 
and guard against short-term cyclic 
changes in ci^veries. 

D. Triggering of Set-Aside Sahs 

1. The proposed policy would have 
retained current procedures for 
triggering a set-aside program when 
small business Brms fail to purchase 
their share by 10 percent or more. 
However, under the proposed policy, 
only a fractumal change over 10 percent 
would not have triggered a set-aside 
program. 

Both large and small business strongly 
supported continuance of the current 
procedure for initiating set-aside sales. 
However, small business strongly 
objected to dismissing a set-as^ trigger 
if It occured by only a fractional amount 
They argued that use of the 10 percent 
figure precisely defines the ihrnholds 
avoids fuither interpretation. 

The Forest Service agrees with these 
comments and will continue the current 
policy of initiating a set-aside program 
whenever small business fails to 
purchase their share by 10 percent or 
more and has dropped the fractional 
amount provision. Use of an exact 
percent amount %vill simplify 
administration of the set-aside program. 

2. The current policy places no limit 
on the timber volume set-aside during 


each 6-inonth period. The proposed 
policy would have retained the existing 
priKX)ss of setting aside a volume of 
timber equal to the small business share 
plus the accumulated deficit volume. 
Ifowever, at lest 20 percent of the timber 
volume In each 6-month period would 
hove been open sales. 

Comments suppcnled setting aside the 
deficit plus the small business share 
when the need to establish a set-aside 
program resulted and to provide at least 
20 percent of the volume in a O-month 
set-aside period as open sales. Some 
large businesses favored sotting aside 
only the deficit However, analysts has 
shown that this would not provide 
assurance that small business firms 
would have the opportunity to purchase 
the established small business share in 
a market area. 

Therefore, the policy will be 
implemented as proposed. However, (he 
Forest Supervisor may elect to use two 
6-mon(h periods to eliminate the deficit 
volume situation. If not eliminated by 
this time, the Forest Supervisor vrill act 
to eliminate it in the next 8-month 
period, subject to the 20 percent of open 
sale volume limitation. 

This policy continues to recognize the 
advisability of eliminatlivg a trigger 
situation requiring set-aside sales as 
rapidly as possible. It also recognizes 
the need to provide opportunities for 
larger business to participate in the 
market each period. 

£. Selection of Set-Aside Sates 

The proposed policy would have 
continued the current procedure where 
the Foret Supervisor selects set-aside 
soles with the concurrence of the local 
SBA representative. Under the proposal, 
the tentative selection of set-aside sales 
in case of a triggered program would 
occur 60 days prior to the start of the 
next 8-month period. 

This proposal received significant 
support, although a few large businesses 
wanted sale selection only by the Forest 
Service. 

Tbe final policy adopts the proposed 
sale selection process. Forest 
Supervisors will initiate the selection of 
tentative set-aside tales early enough to 
reach agreement with the local SBA 
representative 60 days prior to the start 
of the next 8-month period. If agreement 
cannot be resolved at the local level, the 
SBA may seek review by the Regional 
Forester. If not resolved at that level, the 
issue will be submitted to the 
Washington Office of the two agencies 
for resolution. Following review, the 
Chief of the Forest Service will make the 
decision. 
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This procedure will result in early 
selection of set-aside sales, help 
establish a firm timber sale program at 
the beginning of the 8>month period, 
allow development of a more orderly 
sale program well in advance of each 6- 
month period, and should avoid delays 
in sale offerings. 

F. Manufacturing Requirements on Set- 
Aside Sales 

1. Current policy requires that 70 
percent of advertised volume from set- 
aside sales be processed in a small 
business facility. The proposed policy 
would have continued enforcement of 
the 70/30 rule except in Regions 8 and 
10 . 

There was strong support for 
enforcement of the 70/30 rule. 

The policy will continue for all 
Regions except Regions 8 and 10. 
Purchasers of set-aside sales may 
deliver no more than 30 percent of 
advertised sawtimber sale volume from 
set-aside timber sales to large 
businesses for manufacture. 

Continuance of the policy permits 
needed flexibility for purchasers to 
market their products. 

2. The proposcHi policy would have 
continued the 50/50 rule for set-aside 
sale timber in Region 10 and received 
limited, but highly favorable, comment. 
Therefore, in Region 10. purchasers of 
set-aside sales may deliver up to 50 
percent of advertised volume of a set- 
aside sale to a large business for 
processing. This policy recognizes the 
greater marketing flexibility needed in 
this unique market environment. 

3. The pro|>osed policy would have 
required a 100 percent rule for set-aside 
sale softwood sawtimber and a 70/30 
rule for hardwood sawtimber in Region 
8. Currently, the 70/30 rule applies to all 
sawtimber. 

An association which represents 
small business in Region 8 supported the 
proposed policy on manufacturing 
requirements for softwood and 
hardwood sawtimber. However 
individual comments from some large 
businesses and of individual small 
business respondents operating in the 
Southern Region opposed 100 percent 
delivery of set-aside softw^ood 
sawtimber volume to small business 
manufacturers. Arguments against 100 
percent delivery include4 inability of 
some purchasers to dispose of all 
softwood sawtimber products, reduced 
opportunity to let special products seek 
an appropriate level of pr^uct use, and 
elimination of log trading between large 
and small mills to obtain special raw 
materials used by each. The Forest 
Service believes that adequate markets 
exist with small business firms to 


provide competitive markets for 
southern pine sawtimber. The 70/30 rule 
which applies to all other species of 
sawtimber will permit marketing 
flexibility. Therefore, in Region 8. the 
adopted policy will require that 
purchasers deliver 100 percent of the 
southern pine sawtimber purchased on 
set-aside sales to small business 
processing facilities, but the 70/30 rule 
will apply to all other coniferous species 
and to all hardwoods. For these, 
purchasers of set-aside sales may 
deliver up to 30 percent of the 
advertised sawtimber volume to large 
business processing facilities. 

This policy assures delivery of set- 
aside volume to small business facilities, 
makes enforcement of requirements for 
processing of set-aside sale volume 
easier where southern pine species 
prevail, and yet provides marketing 
flexibility for hardwoods and other 
coniferous species. 

Of the few who commented on 
enforcement provisions to ensure strict 
compliance with new manufacturing 
requirements, nearly all supported 
strong enforcement and prompt 
penalties for violations. 

The Forest Service will work with 
SBA to develop enforcement through 
agency policy and small business 
qualification process. In addition, the 
Forest Service will examine contractual 
provisions which require reporting of log 
delivery and will develop appropriate 
measures to deal with violations. 

G. Special Salvage Timber Sale 
Program (SSTS) 

The current policy places undue 
restriction on the Special Salvage 
Timber Sale Program (SSTS). The 
proposed policy would have removed 
the 70/30 manufacturing requirement for 
sales set-aside under the special salvage 
program. Also, timber volume from this 
program would not have been included 
in calculations for the regular timber set- 
aside program. 

Large business strongly supported the 
proposal to discontinue inclusion of the 
special salvage program with the regular 
set-aside program and to eliminate the 
70/30 manufacturing requirement. Small 
business substantially supported the 
proposal. Comments against it cited the 
need to assure that small business 
facilities receive a meaningful supply of 
timber. 

On February 15,1985. following 
publication of the Forest Service 
proposed policy changes, the SBA 
published a final rule at 50 FR 8337 
which eliminated the 70/30 
manufacturing requirement for the 
special salvage program. The Forest 
Siervice will not include the SSTS 


program volume in its operation of thi> 
regular set-aside program or in 
recomputation of shares after the 
scheduled recomputation at the end of 
fiscal year 1985. 

This policy permits maximum 
flexibility for small operators to market 
their products. It also eliminates 
recor^eeping for the recomputation 
process and operation of the 6-month 
set-aside program. 

Impacts 

This policy has been reviewed against 
the objectives and criteria of Executive 
Order 12291 and it has been determinrii 
that these changes in policy will not 
result in any of the economic or 
regulatory impacts associated with a 
major rule. The discretion available to 
the Secretary is in selecting 
administrative procedures to facilitate 
operation of the set-aside program. This 
change in policy will not have an annual 
effect on the economy of $100 million or 
more and will not result in a major 
increase in costs for consumers, 
individual industries. Federal, State, or 
local government agencies, or 
geographic regions, and will not have 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, ond the ability 
of United States-based enterprises to 
compete with foreign-based enterpriscH 
in domestic or export markets. 

Moreover, this final policy would not 
have significant economic impact on a 
substantial number of small entities. The 
policy will continue to protect the 
interests of small business timber 
industry firms and to assure them of the 
opportunity to obtain a fair proportion 
of National Forest timber sales. The 
policy requires the use of existing 
reporting and inspection procedures and 
does not increase compliance or 
administrative costs of small entities. 

This final policy will not significantly 
affect the environment. Therefore, an 
environmental impact statement has not 
been prepared. Furthermore, the final 
policy will not result in additional 
information collection requirements and. 
therefore, it has not been submitted for 
review under the regulations at 5 CFR 
Part 1320 which implement the 
Paperwork Reduction Act of 1980 (44 
U.S.C 3507). The policy revises 
procedural methods of conducting and 
administering the Small Business 
Timber Set-Aside Programs in response 
to a Forest Ser\'ice-SBA Joint Review of 
the Small Business Timber Sale Set- 
Aside Program which identified key 
procedures in the current program which 
needed revision in order to make the 
set-aside program operate more 
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effectively. Substantial public 
Involvement with associations 
representing both timber industry size 
groups, individuals from both large and 
small business firms, and from 
government entities helped shape the 
initial proposed changes. As noted 
above, substantial comments to the 
p'oposed changes published in the 
Federal Register have influenced the 
final policy. The final policy to be 


implemented has substantial support in 
the agency record, viewed as a whole, 
and full attention has been given to the 
comments of persons directly affected 
by the policy in particular, llie revised 
program will be set forth in a 
forthcoming revision of the Forest 
Service Manual. 

Dated: |une ft. 1985. 

R.M. Housley. 

Acting Chief. 


ExHiBiT 1 .—Hanoung or Carryover Volomcs in Recomputino Shares 



(KR Doc. 85-14241 Filed 8-12^ 8:45 am] 
CODE S4fo-n-« 


Sofl Conservation Service 

Environmental Impact; Upper Quaboag 
River Watershed, MA, Supplemental 
Watershed Plan No. 6 

agency: Soil Conserv'ation Service. 
USDA, 

action: Notice of Finding of No 
Significant Impact. 

summary: Pursuant to section 102 (2)(c) 
of the National Environmental Policy 
Act of 1969; the Council on 
Fnvironmental Quality Guidelines (40 
eVR Part 1500): and the Soil 
( onservation Service Guidelines (7 GFR 
Purt 650); the Soil Conservation Service, 
U S, Department of Agriculture, gives 
notice that an environmental impact 
^tcitement is not being prepared for the 
Upper Quaboag River Watershed. 
Supplemental Watershed Plan No. 6. 
Worcester, Hampden and Hampshire 
Counties. Massachusetts. 

FOR FURTHER INFORMATION CONTACT: 
Rex O. Tracy, State Conservationist, 

Soil Conservation Service, 451 West 
Street. Amherst, Massachusetts. 01002. 
telephone (413) 256-0441. 
SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, r^onal, or national impacts on 


the environment. As a result of these 
findings. Rex O. Tracy, State 
Conservationist, has determined that the 
preparation and review of the 
environmental impatt statement are not 
needed for this project. 

The project involves reducing the 
problems associated with erosion and 
sediment and animal waste 
management and includes reducing the 
impact on water quality from 
agricultural non-point pollution in the 
Upper Quaboag River Watershed. 

The planned works of Improvement 
includes Installation of erosion control 
measures on 860 acres of eroding 
cropland and of animal waste 
management systems on about 15 farms 
In the watershed. These systems usually 
Include animal waste storage slnictures. 
milkhouse waste facilities and barnyard 
runoff control measures. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal. State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Rex O. Tracy. 

No administrative action on 
implementation of the proposal will bo 
taken until 30 days after the date of this 
publication in the Federal Register. 


(Catalog of Federal Domestic Assistance 
Program No. 10.904. Watershed Protection 
and Flood Prevention Program. Office of 
Management and Budget Circular A-95 
regarding Slate and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable) 
Dated: May 31.1985. 

Rax O. Tracy. 

State ConnervationisL 

|FR Doc 85-13655 Filed 6-12-65:8 45 am| 

BltXINO CODE MtS-tSHMl 


Okanogan National Forest Grazing 
Advisory Board; Meeting 

The Okanogan National Forest 
Grazing Advisory Board will meet at 
7:30 p.m.. |uly 16.1985 at the 
Supervisor's office. 1240 South Second 
Avenue, Okanogan. WA 98840. The 
agenda for the meeting is to finalize and 
approve By-Laws and continue 
discussion about allotment boundary 
fence ownership and required 
construction by permittees. 

The meeting will be open to the 
public. Persons who wish to attend 
should notify Don Pridmore at the above 
address or call 509-422-2704. Issues to 
present to the Board must be in writing 
and may be filed with the committee 
before or after the meeting. 

The committee has establised the 
following rules for public participation; 
Public comments will be heard during 
the first 30 minutes of the meeting. 

RoUtn Whited, 

Acting Forest Supervisor. 
lunc 6.1985. 

|FR Doc. 85-14309 Filed 6-12-65; 8:45 am) 
BIUJNO CODE S4t0-1t>4l 


DEPARTMENT OF COMMERCE 
International Trade Administration 
(C-201-4041 

Oil Country Tubular Goode From 
Mexico; Intention To Review and 
Preliminary Results of Changed 
Circumstances Administrative Review 
and Tentative Determination To 
Revoke Countervailing Duty Order 

AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice of Intention to Review 
and Preliminary Results of Changed 
Circumstances Administrative Review 
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and Tentative Determination to Revoke 
Coimtervailinjj Duty Order. 

summary: The Department of 
Commerce has received information 
which shows changed circumstances 
sufficient to warrant an administrative 
review, under section 751(b)(1) of the 
Tariff Act. of the countervailing duty 
order on oil country tubular goods from 
Mexico. The review covers the period 
from October 1,19B4. The petitioners 
and other domestic interested parties to 
this proceeding have notified the 
Department that they are no longer 
interested in the countervailing duty 
order. These afTirmative statements of 
no interest from domestic interested 
parties provide a reasonable basts for 
the Department to revoke the order. 
Therefore, we tentatively determine to 
revoke the order, in accordance with the 
petitioners* notifications, the revocation 
will apply to all oil country tubular 
goods entered, or vrithdrawn from 
warehouse, for consumption on or after 
October 1,1904. 

interested parties are invited to 
comment on these preliminary results 
and tentative determination tofuvoke. 
EFFECTIVE date: October 1.1964. 

FOR FURTHER INFORMATION CONTACT: 
Alan Long or Barbara Williams. Office 
of Compliance. International Trade 
Administration. U.S. Departmenl of 
Commerce. Washington. D C. 20230: 
telephone: (202) 377-2766. 
SUPPLEMENTARY INFORMATION: 

Background 

On November 30,1984, the 
Department of Commerce ("the 
Department") published in the Federal 
Register (49 ITt 47054) a countervailing 
duly order on oil country tubular goods 
from Mexico. 

The petitioners. Lone Star Steel 
Company. CFftl Steel Corporation, and 
LTV Corporation, and other domestic 
Interested parties. U.S. Steel 
Corporation. Babcock and Wilcox, and 
Armco. informed the Department that 
they were no longer interested in the 
order and stated their support of 
revocation of the order. Under section 
751 of the Tariff Ac! of 1930 ("the Tariff 
Act"), the Department may revoke a 
countervailing duty order that is no 
longer of interest to domestic interested 
parties. 

Scope of the Review 

Imports covered by the review are 
shipments of oil country tubular goods 
currently classifiable under items 
610.3216. 610.3219. 610.3233. 610.3242. 
610.3243. 610.3249. 610.3252. 610.3254. 
610.3256. 610.3258. 610.3262. 610.3264. 
610.3721. 610.3722. 610.3751. 610.3925. 


610.3935, 610.4025. 610.4035. 610.4225. 
610.4235, 610.4325. 610.4335. 610.4942. 
610.4944. 610.4946,610.4954. 610.4955. 
610.4956.610.4957, 610.4966. 610.4967, 
610.496a 610.4969. 6ia497a 610.5221. 
610.5222, 6ia522a 610.5234. 610.5240. 
610.5242, 610.5243. and 610.5244 of the 
Tariff Schedules of the United States 
Annotated. The review covers the 
period from October 1.1964. 

Frelimlnary Results of the Review and 
Tentative Determination 

As a result of our review, we 
preliminarily determine that the 
domestic interested parties' affirmative 
statements of no interest in continuation 
of the countervailing duty order on oil 
country tubular goods from Mexico 
provide a reasonable basis for 
revocation of the order. In light of the 
October 1.1964 effective date for 
revocation requested by the domestic 
parties, there is good cause (as requried 
by section 751(b)(2) of the Tariff Act) to 
conduct this review at this lime. 

Therefore, we tentatively determine to 
revoke the order on oil country tubular 
goods from Mexico effective October 1. 
1964. We intend to instruct the Customs 
Service to prcx:eed with liquidation of all 
unliquldat^ entries of this merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after October 1. 
1984 without regard to countervailing 
duties and to re^d any estimated 
countervailing duties collected with 
respect to those entries. The current 
requirement for a cash deposit of 
estimated countervailing duties will 
continue until pablicatioo of the final 
results of this review. 

This notice does not cover 
unliquidated entries of oil country 
tubular goods from Mexico which were 
entered, or withdrawn from warehouse 
for consumption prior to October 1,1984 
and which were not covered in a prior 
administrative review. The Department 
will cover any such entries in a separate 
review, if one is requested. Interested 
parties may submit written comments 
on these preliminary results and 
tentative determination to revoke within 
30 days of the date of publication of this 
notice, and may request a hearing within 
five days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. The 
Department will publish the final results 
of the review and its decision on 
revocation, including its analysis of 
issues raised in any such written 
comments or at a hearing. 

This intention to review, 
administrative review, tentative 
determination to revoke, and notice are 
in accordance with sections 751 (b) and 


(c) of the Tariff Act (19 U.S.C 1675(b). 
(cj) and S $355.41 and 355.42 of the 
Commerce Regulations (19 CFR 355.41 
355.42). 

Dated: Junt 6 1065. 

AUm F. Ilalmer. 

Deputy Assistant Seenstary for Import 
Adminisiraikm. 

|FR Doc 85-14256 Filed 6-1^-6S; 8:45 am) 
MtUMO COOf 


National Oceanic and Atmospheric 
Administration 

Coastal Zona Managamant; Fadaral 
Consistancy Appeal by Exxon 
company, USJL From Obfectlon of the 
California Coastal Commission to 
Santa Ynaz Unit Development and 
Production Plan 

agency: National Oceanic and 
Atmospheric Administration, 
Commerce. 

action: Notice of Stay of Appeal. 

SUMMARY: Effective March 1.1985. the 
Secretary of Commerce (Secretary) 
granted the request of Exxon Company. 
U.S.A. (Exxon) to stay, for an indefinite 
period, further consideration of Exxon's 
appeal to the Secretary from the 
California Coastal Commission's 
objection to Option A of Exxon's 
proposed Oil and Cat Development end 
Prochiction Plan for the Santa Ynei Unit. 
Santa Barbara Channel, California. 

The Secretary's decision to grant the 
stay was based on the progress made by 
Exxon, the County of Santa Barbara and 
the California Coastal Commission in 
resolving their differences regarding the 
development of the Santa Ynez Unit. 

The appeal was filed pursuant to 
subparagraphs (A) and (B) of section 
307(c)(3) of the Coastal Zone 
Management Act of 1972, as amended. 

16 U,S.C 1456 (c)(3) (A) and (B), and 
implementing regulations at 15 CFR Part 
930. Subpart R 

The appeal is stayed until dissolved at 
the Secretary's discretion. In such event, 
notice will be provided setting forth the 
schedule for further consideration of the 
appeal. Including the opportunity for 
public comment. 

FOR FURTHER INFORMATION CONTACT, 
loan M. Bondareff. Assistant Ceneral 
Counsel for Ocean Services. National 
Oceanic and Atmospheric 
Administration. Room 270. Page 1 
Building, 2001 Wisconsin Avenue. NW.« 
Washlngtoa D.C 20235; (202) 254-7512 

SUPPLEMENTARY INFORMATION: For 
further information regarding Exxon's 
appeal, see the notices published in the 
Federal Register. November 19.1984 (49 
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FR 45637): October 12,1984 (49 FR 
40072): March 6.1984 (49 FR 8274); 
August 31.1983 (48 FR 39483): and 
August S. 1983 (48 FR 35692). 

(hdenil Domestic Assistance Catatog No. 
11 419 Coastal Zone Management Pri^am 
Awministintion) 

Dated: |une 6.1965. 

TimoUiy R.E. Kaeoey. 

At n'ng General Counsel, National Oceanic 
and Atmospheric Administration. 

[FR Doc 65-14221 Filed 6>12>65; 6:45 am) 
lauMI COOC UfS-oa-M 


Coastal Zona Management; Federal 
Consistency Appeal by National 
Welders Supply Company From 
Objection of the North Carolina 
Department of Natural Resources and 
Community Development to Proposed 
Wetlands Fill 

agcmcy: National Oceanic and 
Atmospheric Administration* 

Commerce* 

action: Notice of Appeal and Stay of 
Consideration* 

suMMAav: On May 21.1985* National 
Welders Supply Company (National 
Welders) appealed to the Secretary of 
Cominerce (Secretary) from an objection 
by the North Carolina Department of 
Nritural Resources and Community 
Development. (DNRCD) to National 
Welders* proposed welding supply store 
and industrial gas transfill plant 
rt quiring an Army Corps of Engineers 
permit to nil approximately 0.5 acre of 
wetland near the Cape Fear River. 

W slmlngton. North Carolina. This appeal 
has been filed pursuant to subparagraph 
(A) of section 307(c)(3) of the Coastal 
Zone Management Act of 1972, as 
amended. 18 U.S.C. 1455(c)(3)(A)* and 
Implementing regulations at 15 CFR Part 
930* 

Subpart H. 

(.oncurrent with its consistency 
appeal* National Welders requested that 
the Secretary stay consideration of the 
appeal pending its negotiations with 
n.\RCD to resolve the consistency 
objection. The Secretary has granted 
National Welders* request* and the 
appeal it stayed until August 5.1955 
unless the stay is dissolved earlier at the 
S{*cre1ary*s discretion. At such time as 
the stay is dissolved* notice will be 
provided setting forth the schedule for 
further consideration of the appeal 
including the opportunity for public 
comment* 

for further information CONTACr. 
loan M. Bondareff. Assistant General 
Counsel for Ocean Services. National 
Oceanic and Atmospheric 
Administration* Room 270, Page 1 


Building, 2001 Wisconsin Avenue, NW*, 
Washington* D.C 20235: (202) 2S4-7512* 
(Federal Domestic Assistance Catalog No. 
11.419 Coastal Zone Management Pro^am 
Administration! 

Dated: June 6.1965. 

Timothy R.E Keeney. 

Acting General Counsel, National Oceanic 
and A tmospheric Administration. 

|FR Doc 65-14222 Filed 6-12-65; 8:45 am) 
SiLLWO COOC mo-asoi 


Patent and Trademark Office 

Interim Protection for Mask Works of 
Nationals, Domiciliaries and Sovereign 
Authorities of the Netherlands 

AGENCY: Patent and Trademark Office* 
Commerce* 

action: Notice of Initiation of 
Proceeding. 

summary: The Secretary of Commerce 
has delegated the authority under 
Section 914 of 17 U.S.C. to make findings 
and issue orders for interim protection 
of mask works to the Assistant 
Secretary and Commissioner of Patents 
and Trademarks by Amendment 1 to 
Department Organization Order 10-14. 
Guidelines for the submission of 
petitions for the issuance of interim 
orders were published on November 7, 
1984* in the Federal Register* 49 FR 
44517-0 and on November 13.1984, in 
the Official Gazette, 1048 O.G. 30. 

On )une 3.1985. the Patent and 
Trademark Office received a request 
from the Government of the Netherlands 
for the issuance of an interim order 
complying with the aforementioned 
guidelines. Consequently, in accordance 
with paragraph F of the guidelines* this 
notice announces the initiation of a 
proceeding with respect to the 
Netherlands for consideration of the 
issuance of an interim order. 

In the interests of time and because of 
the rapidly approaching |uly 1,1985. 
regisUration cut>off date for chips first 
commercially exploited on or after July 
1,1983. a date is being set for the 
submission of comments in accordance 
with paragraph F(a). 

DATE: Comments must be received in the 
Office of the Commissioner of Patents 
and Trademarks before 5KX) P.M. on 
|une 18* 1985. 

ADDRESS: Address %vritten comments to: 
Commissioner of Patents and 
Trademarks* Attention Assistant 
Commissioner for External Affairs. Box 
4, Washington* DC 20231. 

Materials submitted will be available 
for public inspection in Room 11C28 
Ci^atal Plaza 3, 2021 Jefferson Davis 
Highway* Arlington* Virginia. 


FOR FURTHER INFORMATION CONTACT: 
Michael K* Kirk. Assistant 
Commissioner for External Affairs, by 
telephone at (703) 557-3065 or by mall 
mariced to his attention and addressed 
to Commissioner of Patents and 
Trademarks* Box 4, Washington. DC 
20231* 

SUPPLEMENTARY INFORMATION: Chapter 
9 of 17 U.S.C. establishes an entirely 
new form of intellectual property 
protection for mask works that are fixed 
in semiconductor chip products. Mask 
worics are defined in 17 U.S.C. 901(a|(2| 
as: 

A series of related Images, however* fixed 
or encoded: (A| Having or represeniing the 
predetermined. three>dimcnsiunal pattern of 
metallic. Insulating or semiconductor mateii/il 
present or removed from the Layers of a 
semiconductor chip product: and (B) in which 
series the relation of the images to one 
another is that each image has the pattern of 
the surface of one form of the semiconductor 
chip product. 

Chapter 9 further provides for a 10 
year term of protection for original matik 
works meosured from their date of 
registration In the U.S. Copyright Ofrice, 
or their first commercial exploitation 
anywhere In tho world. Mask works 
must be registered within 2 years of 
their first commercial exploitation to 
maintain this protection. Section 
913(d)(1) provides that mask works first 
commercially exploited on or after July 
1,1983* are eligible for protection 
provided that they are registered in the 
U.S. Copyright Office before July 1.1985. 

Foreign mask works are eligible for 
protection under this Chapter under 
basic criteria set out in section 902; first, 
that the owner of the mask works is a 
national, domiciliary, or sovereign 
authority of a foreign nation that is a 
party to a treaty providing for the 
protection of the mask works to which 
the United States is also a party, or a 
stateless person wherever domiciled; 
second that the mask work is first 
commercially exploited in the United 
Stater, or that the mask work comes 
within the scope of a Presidential 
proclamation. Section 902(a)(2) provides 
that the President may issue such a 
proclamation upon a finding that: 

A foreign nation extends to mask works of 
owners who are nationals or domiciliaries of 
the United States protection: (A) On 
substantially the same basis as that on which 
the foreign nation extends protection to mask 
works of its own nationals and domiciliaries 
and mask works first commerdaliy exploited 
in that natioo* or (B) on substantially the 
same basis as provided under this chapter* 
the President may by proclamation extend 
protection under this chapter to mask works; 
(i) Of owners who are. on the date on which 
the mask works are registered under section 
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9U8. or the dttte on which thi* mank workt ar« 
firel commercially exploited anywhere in the 
world, whichever occurs fimt nationals, 
domiciliaries. or sovereign authorities of that 
nation, or (ii) which are first commercially 
exploited in that natkm. 

Although this chapter generally does 
not provide protection to foreign owners 
of mask works unless the worl^ are first 
commercially exploited in the United 
States, it is contemplated that foreign 
nationals, domiciliaries and sovereign 
authorities may obtain full protection if 
their nation enters into an appropriate 
treaty or enacts mask works protection 
legislation. In order to encourage steps 
toward a regime of international comity 
in mask works protection. Section 914(a) 
provides that the Secretary of 
Commerce may extend the privilege of 
obtaining interim protection under 
chapter 9 to nationals, domiciliaries and 
sovereign authorities of foreign tjations 
if the Secretary finds: 

(1) That the foreign nation is making 
good faith efforts and reasonable 
progress toward— 

(A) Entering into a treaty described in 
section 902(a)(1)(A). or 

(B) Enacting legiriation that would be 
in compltance with subparagraph (A) or 
(D) of section 902(a)(2); and 

(2) That the nationals, domiciliaries. 
and sovereign authorities of the foreign 
nation, and persons controlled by them, 
are not engaged in the misappropriation, 
or unauthorij^ distribution or 
commercial exploitation of mask works: 
and 

(3) That issuing the otder would 
promote the purposes of this chapter 
and internabonal comity with respect to 
the protection of mask works. 

On |une 3.19B3. a petition for the 
issuance of an interim order under 17 
U,S.C. 914 was received from the 
Covemment of the Netherlands. The 
petition, including supplemental 
information, is sufficient to permit the 
initiation of proceedings under the 
guidelines and is repr^uced as part of 
this notice. I'wo annexes to the petition 
are not published as part of this notice; 
a letter from the Netherlands Ministry of 
lustico to Dr. Arpad Bogseh. Director 
General of the World Intellectual 
Property Organisation, dealing with 
copyright protection of computer 
programs: and a report from the 
Netherlands Public Prosecutions 
Department dated August. 19B4. dealing 
with piracy of copyrighted works. These 
annexes are available for public 
inspection as part of the record of this 
proceeding in the Patent and Trademark 
Office. 

In remarks in the Congressional 
Record of October 3.1984 at page 
Si 2919 and of October 10,1964. at page 


E4434 both Senator Mathias and 
Representative Kastenmeier suggest that 
**|ijn making determinations of good 
faith efforts and progress • • «• the 
Secretary should take into account the 
attitudes and efforts of the foreign 
nation's private sector, as well as its 
government. If the private sector 
encourages and supports action toward 
chip protection, that progress is much 
more likely to continue. • . With 
respect to the participation of foreign 
nationals and those controlled by them 
in chip piracy, the Secretary should 
consider whether any chip designs, not 
simply those provided full protection 
under the Act. are subiectid to 
misappropriation. The degree to which a 
foreign concern that distributes products 
containing misappropriated chips knows 
or should have known that it is selling 
infringing chips is a relevant factor in 
making a finding under section 914(a)(2). 
Finally, under section 914(a)(3), the 
Secretary should bear in mind the role 
that Issuance of the order itself may 
have in promoting the purposes of this 
chapter and international comity.** 
Further, they both acknowledged that 
for the issuance of an interim order for 
**thote countries already having a 
system aQowing mask work protection 
. . . expedited action may be 
particularly appropriate to encourage 
and facilitate international comity.** 

I am considering issuing an interim 
order on an expedited basis extending 
the protection of the SCPA to the 
nationals, domiciliaries and sovereign 
authoribes of the Netherlands, in 
accordance with the suggestion that 
such action would be appropriate in 
instances where a nabon has **a system 
allowing mask work protection.** ^biic 
comment on the request of the 
Government of the Netherlands and the 
supporting material will be considered if 
received in the Office of the 
Commissioner of Patents and 
Trademarks on or before 5:00 P.M.. )une 
18. 1685. 

Dated: |iine 10.1085. 

Donald |. Quigg. 

Acting Commissioner of Patents and 
Trademarks, 

May 16,1965. 

Commiuioner of Pailents and Trademarks. 
Box 4. Washington, D,C 2023J 

Dear Sir, On 3 lanuary 1985 the 
Semiconductor Qiip Protection Act of 1964 
(hereafter referred to at **the Act") entered 
into force in the United Slates of America. It 
provides for a new form of protection for 
mask works of semiconductor chips against 
inter alia, unauthorized reproduction. 

Under section 902 of the Act. the protection 
is made available to US nationals and 
domidliaries as well as to nationals. 
domlciUaries or sovereign authorities of a 


foreign nation that is e party to the treaty 
affording protection to mask works to which 
the United States is also a party. 

By presidential proclamation the peolectK n 
can abo be extended to citizens of a foreign 
nation whenever the President finds that th^i 
nation extends protection to musk works of 
owners who are nationals or domiciliaries of 
the United States on (A) sohslanHally the 
same basis as that on which the foreign 
nation extends protection to mask works of 
its own nationaU and domi^liaries and mask ^ 
works first oommertnally exploited in that 
nation or (B) on iubstantUlly the same basis 
as does the Act. 

In section 914 of the Act a transitional 
provision has been included permltung the 
Secretary of Commerce to issue, upon the 
petition of any person or upon the* SecreUry'i 
own motion, an order extending protection to 
such foreign nationals, domiciltanca and 
sovereign authorities for 3 years from the 
Act's enactment if be finds 

(1) That the foreign nation is making good 
faith efforts and reasonable progress toward 

(a) Entering a treaty with the t .'nlted States 
on the subiecU or 

(b) Enacting legiilation of a kind on which 
the President could later roly to extend the 
protection of this Act Indefimialy. end 

(2) That the natiocials. domiciliaries and 
sovereign authorities of the foreign nation, 
and persons oontroUed by them, ere not 
engaged in the misappropriation or 
unauthorized distribution or commerdai 
exploitation of mask works, and 

(3) That issuing the order would promoti' 
the purposes of the Act and international 
comity with respect to the protection of mask 
works. 

Due to the urgent need for the chip Industr) 
In Ibe Nethoriands to be in the positloo to 
protect its mask works under the U.S. 
Semiconductor Chip Protection Act of 1084 I 
would ask you on behalf of the Netherlands 
Government to issue an order extending 
protection under the Act to natUumls. 
domiciliaries and authorities of The 
Netherlands. 

Having regard to the conditions formula t« t 
in section 914 of the Act and in the 
Guidelines for the submission of appheations 
for interim protection of mask workt inider 17 
U.S.C. 914. The Nelheriandf Government is of 
the opinion, on the foUo%ving gmunds. that 
the privilege of tnterun proteebon can in any 
case be extanded to nationals, domiciliariri 
and authoribes of The Netherlands 

WHh regard to the first condition 
formulated in the Act and in the 
aforemenboiied Guidelines ithe foreign 
nabon is making progress—either by treuiy or 
by tegislabve enactment—toward a regime of 
mask work protection generally similar to 
that under the Act] 1 would make the 
following observations. 

Undur both Dutch legislation (notably the 
Copyright Act of 1912 and artkHe 1401 of the 
Civil Code) and Dutch case law. mask works 
that are fixed in semiconductor chips are 
eligible for protection comparable to that 
provided under the Semiconductor Chip 
Protection Act It is true that no statutory 
regulations in The Netherlands relate 
specifically to mask works fixed in 
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Kmicooductor chipi. but bolh the Copyright 
Act of 1912 and the law of tort baaed on 
Article 1401 of the Civil Code provide scope 
for protec lion of such works conesponding to 
lhat provided under the Semiconductor Chip 
|>r(;tecliiNi Act 

As regards the Copyright Act of 1912 (an 
English tranalation of which is enolosedi and 
the case taw based upon it. 1 would state the 
following; Article 1 defines copyright is the 
fxi lusive right of tha author of a literary. 
Ktenllflc or artistic work, or of hia assignees, 
to make such work public and to reproduce it. 
Cop)T^lit terminates on the expiration of a 
Isrm of SO years from the first of lanuary of 
the year fallowing the year of the death of the 
author [article 37). 

In accordance with the Derne Convention, 
no formality has to be completed for a work 
to be protected by copjTight The act of 
errii ring the work is sufTicient for the author's 
oopyri^t to subsist The Copyright Act does 
not explicitly state what requireinents a work 
must meet in order to be eligible for copyright 
prutectlon. but a number of such 
r^ iuirementi have crystallised in case taw 
For example, the work must be in a form In 
which it is directly or indirectly perceptible to 
the sensevi although this need not be a 
material form. In its ruling of 28 June 1940 
(N'ederlandse lurisprudentie. hereafter 
rcfcmid to as Dutch Law Reports 194a 712) 
the Supreme Court of The Netherlands^ the 
highest court in the land, stated that only the 
outward form which expresses that which 
inspired the author to undertake his work is 
subject to copyright. Thus where there is no 
outward form there is no "work** as referred 
to in article 1 of the Copyright Act. The work 
ihnold thus have an Indivt^al or personal 
ch.iractw. This requirement of originality 
rvpresses the idea that the work must be the 
rrfull of the author's creative activity, in 
however slight a degree. A '"work** is deemed 
to ’subsist if it is the result of a personal 
decision by the author to ex|voss his ideas in 
s particular manner. 

The requirement that the work should be of 
in individual and ptraonal character and 
thottid express what inspired the author to 
undertaka it (Suprame Court of The 
Ni'tharlands. 28 )une 1948. Dutch Law Reports 
19481 712) does not mean that the ivork roust 
possass artistic merit. The question of 
whether a work is of literary, scientific or 
srtiittc significance is irrelevant for the 
purpoata of establishing whether that work is 
protected by copyright. 

Ariicla 10, paragraph I. of the Copyright 
Act (see enclosed copy) enumerates some of 
the works which are ioduded in the 
tWftnition of ''literary, adentiflc or artistic 
Work” for the purposes of the Act. Among 
thia aro books, pamphlets, newspapers, 
periodicals and ail other %vritings, drawings. 
Piiintinga, works of architecture end 
•culptura. lithographs, engravings and the 
like, photographic and cinematogniphic 
Works and works produced by analogous 
prof eisaa. The fact that the list is not 
intended to be comprehensive is apparent 
from the dosing words of the paragraph in 
which it appears; . . and gcnereally any 
proihiolicia in the literary, scienbfic or artistic 
hr Ida, irrespective of the mode or fonn of its 
expression"* Thus the types of work 


roenlionad by name in article 10 are intended 
purely as examples of what may be regarded 
as literary, scientific and artistic works. 

Because the term "work” is not precisely 
defined in the Copyright Act. new end 
previously unknown types of work which 
originate from scientific and technological 
advances are not excluded from copyright 
protection provided that they meet the 
general requireinents of perceptibility and 
originality. In the event of a dispute between 
the author of a particular work and a third 
party on the question of whether the work 
fa lie within the purview of the Copyright Act. 
the me tier will ^ve to be submitted to the 
ludgment of a courf, which will base its 
deliberatjons on tbe norms of case law and 
legal doctrine set forth above. The same in 
fact applies in respect of works of e type 
amongst those anumeraled In article 10. 

An illustrative example of a new type of 
work which, according to case lew, is eligible 
for protection under the Copyright Act is 
computer software. Since 1961 it baa been 
established case law that software can be 
protected. (President of Zwolle District Court. 
22 |uly 1963. Koii Ceding (hereafter raforred 
to as Interlocutory ln|unctif>ns} 1963. 246; 
Assen District Court 26 fuly 1081. Dutch Lew 
Reports 1982,74; 's-liertogenbosch District 
Court. 30 lanuary 1061 end 14 May 1982. 
Bijbled Industriele Eigendom ((B.I.E.^ 

Industrial Property Supplement) 1083. no. 98. 
p. 323. CRUR Int. 1963.669; President of 
Utrecht District Court. 10 March 1962. aLR. 
1668. DO. 99; President of Amsterdam District 
Court 8 October 1662. aiE. 1963, no. 100; 
President of Amsterdam District Court 24 
March 1983. B.I.E. 1983. no. 101; Amsterdam 
Court of Appeal. 31 March 1963. Tijdsdirift 
voor Auteursrecht en Mediareoht (Copyright 
and Media Law )ournalJ 1063, p. 56; 
Amsterdam Coart of Appeol. 21 |une 1964. 
Computarrecht (Computer Law) 1964,3. p. 21: 
President of Roermond District Court 20 
August 1064. Interlucutory Injiinctioiis 1984. 
266; Arnhem Court of Appeal. 27 October 
1983. Dutch Law Reports 1064, 80; Amsterdam 
District Court, 19 December 1984, 
Coroputerreebt no. 4. p. 31). 

For your information. • copy of a letter of 
19 October 1983 from the Netheriamis 
Minister of {ustice to Dr A Bogseh. Director- 
General of the World IntollecUial Property 
Organization ia enclosed, U explaine the legal 
•ituatloo in the Netherlands as regards to 
protection of computer software, citing some 
of the above rulings. 

Those rulings confirm that computer 
programmes ere in prindpie copyright works. 
However. Ui each individual case it will be 
for the court to detenmne whether the 
programme meela tbe general requirements of 
lierceplibillty and originality laHl down in the 
Copyright Act. In the cases listed above, the 
courts concerned found that these 
requirements had been met. 

With regard to the requirement of 
perceptibility 1 would further refer to a 
consideration from the above interlocutory 
iudgement by 'sTIertogenbosch District Court 
of 30'lanuary 1961. slating that the fact "that 
tbe form of a computer programme is of little 
Importance does not alter the fact that the 
programme imparts a perceptible form to an 
intellectual pit^ctian, whidi form, despite 


the rstaliva insignificance il may be found to 
possasa, nonetheless h ns the protection of 
copyright**. The conientious issue in the case 
in question was whether a standard logbook 
intended for dale point computere hod been 
reproduced. The defeiuient admitted haetog 
seen the inclusions of the plaintiffs 
programme btti not the sources. 

The question of whether a computer 
programme may be deemed to con^tute an 
original %Mork in on individual case has been 
answerod in the effirmstive m oiee lew, 
sometimes on the basis or reports by experts. 
The relevant caae lew haa drail with the 
protection not only of software itself but also 
of the aasociated iminuala (c,g. President of 
Roermond District Court. Interlocutory 
Iniunction of 20 August 1964, htterlocufory 
Injunctions 1964, 265). Such munuMlt aro 
naturally covered hy copyright. 

In addition to the broud concept of e 
"work** as being subject to protection, the 
Copyright Act also uses the term 'make 
public" and "reproduce^, both of whkh can 
likewise be toterpreted broadly and which 
are the exclusive rights of the author or his 
assignees The Copyright Act does not 
contain an exhaustive list of the actions 
which may be subsumetl under these tenns. 
'To make public" and "to reproduce" are 
pormanteau terms which may cover 
numerous actions 

The way In which the Copyright Act 
operates is as follows: it uses the terms 
'‘make public” and "reproduce” in their 
everyday sense, without defining them. 
Articles 12 to 14 gjve examples of actions 
which are deemed for the purposes of the Act 
to be covered by the two terms allhough they 
may not be so covered according to every day 
usage. Pursuant to the first paragraph of 
article 12. publicatloa of a bterary. scientific 
or artistic work Includes the publication of a 
reproduction of all or part of the work, the 
distribution of all or part of a work or of a 
reproduction thereof, to long as the said work 
has not appeared in print, and the public 
recitation, performance or presentation of all 
or pari of a work or of a reproduction thereof. 
Pursuant lo erllde 13 of tbe Copyright Act. 
the reproduction of literary, acienfific or 
artiitio work includes iranslation, 
arrangement of music clnemalDgruphie 
adaptatinn or dramatization, and generally 
any partial or total adaptation or imitation, in 
a modifiad fawn, which cannot be reganled 
as a new and original work. 

Article ISfuitW spaci£es that tha 
reproductioo of a Literary, scUinlillc or artistic 
work InfJudaa the racarding of oil or port of 
the work on an article intanded for ca uwng a 
work to be heard ur seen. 

The list of acrions^-aOieil not exhaustive^ 
deemed pursuant to orUdes 13 and 14 to Call 
under the derinition of rap^^ucUon implies, 
inter alia, that the copyright-koldec baa tha 
axdusiee right to convert a twoHlimencional 
preliminary form into a three dimensiooal 
form and vice vatsa. lo this respect the 
definition of "reproductioo" in tha 
Netherlands Copyright Act is comparoble. for 
example, to thnt given in eecttoo 49 (1) of the 
British Copyright Act: "Reproductinn. in the 
case of a literary,, dramelic or musical work, 
includes a roproduclion in the form of a 
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rct:ord or of 4i dnc'malogriiph film and. In lhi» 
cflic of an artistic work, int'ludo^ a venian 
produced by cortvtrfinft the wifrk into a 
Ihree-dtnwrjfionai /omi. or. if it /a in three 
dimensions, by exmveriing it into a two^ 
dimensional form, and referancea to 
reproducing a work shall be construed 
accordingly *. The relevance of this to the 
protection of mask works is obvious. . 

In this connection I would refer to a 
lodgement by the President of Zwolle District 
Court of 22 July 1983 (BJ E. 1980. no, 102|. The 
case in question related to the pirating of a 
cattle recognition system. The defendant had 
produced In imitation of the plalntifTs cow 
transmitter. The electronic part thereof, the 
"print** (printed circuit boa^l with the 
components mounted on it. was. as the 
defendant admitted, an exact copy (save for 
a few minor details) of the corresponding 
components of the plaintiffs cow transmitter* 

The plaintiff applied for an Interlocutory 
injunction, alleging, inter alia, that the 
defendant had Infringed the plaintiffa 
copyright on the print and the associated 
diagrams and drawings, l*he defenduni had 
given a written undertaking not to copy and/ 
or place at the disposal of third parties the 
diagrams and drawings of the cow 
transmitters, but had failed to honour that 
undertaking. 

*rhe President of the District Court ruled 
that it could not be denied that a certain 
amount of creativity had gone into the print 
with the components. '‘It is a well-known fact 
that in electronics many roads lead to Rome, 
and that there is no obvious reason to take 
one rather than another, so that it is easy but 
by no means necessary to choose the same 
route as another designer. This is again 
apparent from the fact that the defendant 
required some six months to develop a print 
which at first sight was different but in which 
the basic requirements for a cow transmitter 
nevertheless remained unchanged.*' 

On the basis of these coosidtfniUons. the 
I’resident concluded that as an industrial 
design, the print with the components was in 
principle subject to copyright. 

llie system followed in the .Wtherlands 
Copyright Act. with its open terminology 
subject to broad InlerptclatJon. differs from^ 
most foreign legislation on copyright, which* 
generally lays down the rights of copyright- 
holders explicitly and in the same manner 
defines the works which are subject to 
protection. An advantage of the Dutch system 
is that new exploitation techniques made 
possible by present-day technological 
developments can be included in the rights of 
ihe copyright-holder without the necessity of 
amending legislation. *rhe case law cited’ 
above concerning the protection of computer 
soflware is a good example of this. 

In view of the deliberate decision of the 
legislature in 1912 to opt for a system of open 
concepts such as "work", "make public" and 
"reproduce", lo l>e defined in practice by case 
law. the Netherlands Government lakes the 
view that there is no reason at the present 
moment lo assume that mask works are not 
eligible for protection under the Netherlands 
Copyright Act of 1912; a protection which is 
cefiuinly no less than that provided under the 
Semiconductor Chip Protectlnn Act, In taking 
this view. Ihe Netherlands Government 


assumes that designers of mask works face 
choices and make decisions which entail a 
certain measure of creativity and bear a 
personal character 

The Netherlands Government would 
observe that the Netherlands Copyright Act. 
unlike its United States counterpart does not 
exclude useful articles from the protection of 
copyright (cf. 17 use 191). This removes one 
of main problems which faced the United 
States logisloture in seeking to protect mask 
works buy copyright. See in this context 
pages 5 and 6 of report 98-761. House of 
Representatives. 96th Congress. 2nil Session, 
where it is observed that "copyright law has 
always considered a mask work lo be purely 
utilitorian. and therefore outside the scope of 
cx>pyfight protection". The nfarvmentioned 
article 10 of the Netherlands Copyright Act 
states that the lenn "literary. scientlHc or 
artistic works" includes works of applied art*, 
drawings and industrial designs. Like any 
other copyright works, these must meet the 
criterion of originality. 

In the view of the Netherlands 
Government, the fact that the application of 
fxipyright law to mask works takes copyright 
law into Ihe industrial sphere is no reason to 
assume that the Copyright Act is inapplicable 
to such works. No such dividing line is drawn 
under Dutch case kiw. Aircraft designs, for 
example, which bear a persona) charj^cter. 
are covered by copyright. 

On the above grounds, the Netherlands 
Covemmenl believes that under the terms of 
the Nether!Copyright Act a mask work 
can be defined as a "work" for the purposes 
of Ihe Act, and a mask work fixed in a 
semiconductor chip as a "reproduction" as 
referred to In Ihe aforementioned article 1. 

Ail this means that authors of mask works 
who are of foreign nationality are protected 
by the Ncthcrionds Copyright Act in the same 
way as authors of mask works who are 
Netherlands nationals. 

Given the open concepts employed in the 
Copyright Act, it should be noted that in the 
event of a dispute in the matter of w hether a 
specific mask work is a copyright work 
within the meaning of the Copyright Act and 
of legal proceedings being brought to decide 
the issue, the court will he required lo give a 
ruling Qs in Ihe case of the protection of 
computer software. 

The above Issue has not so far been 
considered by a Dutch court. In view of the 
case low cited above with regard to the 
protection of computer software and of an 
electronic circuit implemented in a pnnted 
circuit board provided with electronic 
components and the flexibility of the 
Netherlands Copyright Act—which is 
apparent, inter alia, in the cose law died—> 
the Netherlands Government anticipates that 
the obove view as to whether musk works 
arc eligible for copyright protection will be 
the generally accepted one. 

If the applicability of copyright lo maMk 
works nevertheless should prove in practice 
to be uncertain or lo give rise lo particular 
problems. Ihe Netherlands Government will 
certainly give thought to the possibility of 
amending the Cop^ghl Act so as to resolve 
matters. The Government takes the same 
approach to the possible results of the 
intemationol activities descrilied below, 


notably those pursued within Ihe framework 
of the Kurupean Economic Community ami 
the World Intellectual Property Organisation. 

Thr law of torts pursuant to article 140J of 
the CM) Code may also be of relevance lo 
the protection of mask works in addition to or 
in lieu of copyright law. Article 1401 reads; 
"Any unlawful act os a result of which 
damage Is caused lo another person gives 
rise lo an obligation on the part of the pm<in 
through whose fault that damage has been 
caus^ to make restitution." 

According to the case taw of the Suprem*^ 
Court of the Netherlands, using or proniing 
from the work or effofli of another penoo is 
in principle not unlawful provided that no 
siatulory exclusive rights such as patent 
rights and copy right are infringed (Supronii* 
CourL 26 |une 1953, Dutch l-aw Reports 19S4 
no. 90; Supreme Court, 23 |une 1961. Dutch 
Liw Reports 1961, 423). Under certain 
circumsiancct. how'ever. such action may 
nonetheless constitute a tort. 

Such special circumstances may include 

|a] Copying in respects in which a differrni 
course could equally well have been followed 
without impairing the usability of a product 
, or its suitability for the purpose for which it ts 
intended; 

(b) A disproportionate difference between 
the costs of Ihe producer and those of the 
imitator: 

(c) The other person*s musterial was 
obtained In a manner which is illegal or 
morally reprehensible (e g. involving the u«c 
of secrets knowrn lo an ex-employee by virliof 
of bis former employment or sold to an 
unauthorised third party). 

Proceedings pursuant to article 1401 have 
{TTOvod in practive to constitute an cffqctivr 
means of taking action against unauthorised 
copying of computer software and hardware 

In this connection the ionterlucutory 
judgt'ment of the Vice-President of 
Amsterdam District Court (published in 
Interlocutory inlunctions 1962. no. 191) Is 
illustrative. In the case in question the 
plaintiff, Apple Computer Lnc., alleged that 
Ihe exterior of the computer marketed by Ihr 
defendant was a virtually identical copy of 
Ihe Apple U ojmpulcr marketed by the 
plaintiff, and that this impression was furlhrr 
reinforced by the similar cream colours of the 
casing and the similarity of the plates bearing 
the trndenuirks. According to the plaintiff, the 
interior of the defendant's computer was 
likewise an exact copy of that of the 
plaintiffs Apple II computer. The defendant 
hod presented this computer and the 
associated software at a trade fair. 

11ie rouii took Ihe view that the conduct of 
the defendant constituted unfair compeiitiun 
with the plaintiff and displayed a lack of the 
due care which the} defendant should have 
olit^erved In competing against the plaintiff on 
the computer market. It was accepted by the 
court thiit the defendant was marketing a 
product, or intended to market a produrt, 
w hich was an exact copy of Ihe plaintifT s 
Apple sy stem both In Its external design and 
in its tr^ntcal specifications. Thus the 
defendant had created an unnecessary 
danger of confusion as a result of which the 
plaintiff had suffered damage (or was liahlr 
to suffer damage), it having already been 
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f»tiibGiAt*d to the court's snlitfRchcm that ttie 
(kfi'nckwf t computer could have h«en 
dr 5 tg]ied dtUerendy both as rupinb the 
fxti^rioRi the similarity of which alone 
ciiTiSttluled solfidefil grounds to |ustify a 
prohihition on the marketing of the product. 

as regards the technical speciGutions. 
rvt^urdtasa of whether the plaintiff could be 
(kemfid to hold the copyri^t. 

On the basis of the above, slavmhiy 
cnpyuig a mask work constitutes a tort and 
•0 mtorlocutocy infuncUon can be sought 
from the President of the District Couri. 
poisibiy on pain oC forleihini of a 
rv(.i>gnixaiica by the defendant. (The 
injunction proeWure Is a summary dvil 
proLcdtare.! In practice ihia has been found to 
be a very effective means of taking action 
xgsinst unlawful acts by third parties^ 

On the above grounds. tlTe Netherlands 
Cowmment takes lha view that both 
copyright law and case law on torts provide 
efTrcHvc and adequate protection for mask 
aorks. The Government will nonetheless 
ckrwrly fallow developments at natioool level 
(in rase law and doctrine) and international 
He! (notably In the EEC and WIPO) and will 
((jii rider whether, in the light of these 
drs L’lopments. there are grounds for 
■nR*^nding the Copyright Act 1912 or taking 
other legislative measures. In particular, the 
Milts ^ the talks which are expected to be 
fold shortly in the EEC and WIK) may 
miloence its thinking on this point. 

As regards the second condition (nationals, 
domldllaries and sovereign authorities of the 
fmriga nation and persons controlled by 
them are not engaged in the 
ci-^jppfoprtation. unauthorized choribubon or 
comroerdul expluiUitjon of mask works) I 
would observe that the Netherlands 
Government has no evidence that any such 
V) ^.ippropriatton. unauthorl^d distribution 
or ctimmerdal exploilaUon of mask works 
has concurred in the Netherlands or that 
Dutch nationals. dornknUaries or authorities 
have engaged in such practices Nor docs 
case r»w in the NetheHouds indicate any 
laiJi practicirs. 

Dutch imlustT^’. and particularly Philips—a 
Biiiiar producer of semiconductor chips in the 
Nethednuds and Europe—has urged the 
NrihrrbiTKis Govcrnmenl to take measures to 
protect the interests of the Dutch 
oicondodnr chip industry hr the light of 
tii-’ rlopmciris In the USA (see enclosed letter 
of 23 November 19W). In the enclosed letter 
of 1 May 19B5 from the Council of Central 
Entrepreneurial Orgontsatmrw. this (mestlon 
wss again brought to the attention oi the 
Nrtherfamis Covemment. 

During the contacts which were 
eitnblUhed with representatives of Philips 
ehila preparing the pmsent appilcathm. the 
»rcund conditiao was also discussed Philips 
Mtd that they were not engaged in thu 
misetppropriation or unauthorizsd distribution 
or I <immffrcfa! exphritation of mask works In 
the Nefhefinnds and that they hsd not 
<*tu tTunterad practices w'hich compelled them 
to take court action (see sncloscrd letter of 3 
May iflas). 

It may 1^ noted here that an 
Lnttf*rmlniat»iai working party established by 
the Mtfrisler of lustica and Inchidhig two 
'**prrssfiUittvss of the Public Prosacuttons 


Department issued a report cm piracy of 
copyright works in August 1994. Among the 
points which it considered in its report was 
iracy of computer software. During the 
earings held by the worki^ P«rty in order 
to prepare Its report at which representatives 
of producers of semicoaduclor chips were 
also heard, no evidence was found that the 
above practices occur in the Netherlands In 
relation to these products. 

It may be observed in this connection that 
the abovementioned report on piracy of 
copyright works contains proposals 
concerning policy on investigating and 
prosecuting offence under the Copyright Act 
1912 and concerning the crtmlniri provisions 
currently incorporitod tn the Act. The 
proposed aiueudmu ts. Iflcc the criminal 
provisfions currently In the Act. are couched 
in general terms, a^ would thus relate to all 
literary, artistic or sdcntific works and to all 
forms of puhiication or reproduction tn 
violation of copyright Among the working 
party's proposals is that the maximum 
penalties currently provided for by the 
Cop^Tight Act shou^ be made more severe. 
Another impurtunf proposal by the working 
party is that violation of copyright in a 
commercial or occupational capacity should 
be made a separate offence. Amak>r 
proposal ia die tphsre of civil law ia that it be 
made possible to ask a court to order a 
violator of copyright to pay to the plaintiff all 
profits accruing bom the violotion of the 
plaintifTs copyright Thla proposal ia tn line 
with the dvd law sanction provided for in 
section 911(b) of the Semiconductor Chip 
Protection Act An English translation of the 
working party's report is enclosed. In the 
course of this year the Netherlands 
Government will make an oflkdHl statement 
on the subject of the woiking parly’s 
proposals. 

In this connection it may be added that 
Insofar as piracy of products protected by 
intellectual property rights occurs in practice, 
the present aim of policy on mvestlgation and 
prosecution ia to combat this practice so far 
as possible. Many judgments have 
accordingly bean given by the courts, notably 
in the field of vtdao software. Sodi problems 
as arise in connection wHh the investigation 
and prosecutioo of offences under Copyright 
Act have been noted by lha working party, 
and lla report contains proposals far dealing 
with them. 

In addition to criminal law. dvil law alao 
providea adequata scope for combating 
piracy. For example the Copyright Act 
provides for the setmre of eairks made public 
or reproduced in violation of copyright 
(article 28). The interlocutory injunetion 
procedure piovidss a rapid and effective 
means of obtaining a court iniimcttoQ 
festreining ofiendars from continuing to 
violate copyright (pofdbly on pain of 
forfaiture of a recognizance, which can be a 
considerable sum ^ money). Ovil law 
procedures have proved to be an effective 
means of combating ptrecy in recent years. 

At international level the Netherlands 
takes on active part In discussions in the 
various international forums concerned with 
piracy of works protected by intellectual 
property rights, in this connocHon mention 
may be made, inter alia, of the Council of * 


Europe, the European Economic Cdonminity 
and the World Intellectual ftoperty 
Organization. *nie Commisston of the Europe 
an Communities will be pubHahing a greea 
book on copyright in the course of1905. 
which will deal with piracy among other 
subjects. The Netherlands Government looks 
forward with interest to the exchange of 
ideas which wit! take place among the EEC 
Member Slates after the publication of this 
document. 

The protection of semiconductor chips Hi 
receiving ample attentton internationally. The 
Commission of the European Communities 
very recently issued o paper on the protection 
of integrated drcufls and on the 
Semiconductor Chip Protection Act 1984 in 
particular. The paper suggests the! the 
Community instrument relating to the 
statutory protection of integrated circuits be 
drafted in the very near future. In Pehnmry 
1905 the meeting of Dtreclora-Ceneral Cor 
Industry approved this proposal The 
Netherlen^ Gov ernmen t intends to be active 
In the work arising from the implemrntetion 
of the proposal. The European Commissfaif 
recently sent its comments on the 
Semiconductor Chip Protectttm Act to the 
United States euthoiittes. It had also sent a 
note verbele to the Department of State on 28 
September 1984. The Netherlands 
Government falty endorses the Committion's 
observatlofiB rn these documents. notaWy as 
regarded the question of redprodty. 

The protection of integrated circuits Is also 
under siudy within the framework of the 
World Intellectual Property Organization. A 
%vorking paper on this sub|ect is curtently 
under preparation to implement a 
recommendation made in 1003 by the 
Commiltee of Experts on the Legal Protection 
of Computer Soft were (cf. LPCS-ll/tk 17 |une 
1963. Annex p. 2). At the meeting of the 
Group of Experts on the Copyright Aspects of 
the Protection ol Camputer Software in 
February 1985, the DirectorGencml of WIPO 
slated that the drafting of this document 
would shortly be completed and that e 
meeting would be devoted to the subject in 
Octobtf of this yeaiL 

Representatives of the Netherlands 
Government will certainly participate In thia 
discussloii. The Ckwemment intends to 
examine the results of the intemationel 
developments described ebove in order to 
decide whether there ere grounds far 
introducing spedfic legisUttoa to protect 
Integrated circaite. 

The Netherleoda Government hopet that 
the present letter eontBhis sufricienl 
tnfomiellon on the legal situetkm with mgard 
to the pratectlan of mesk works in the 
Netheriends. 

On the grounds of the above, the 
Netherlands Covenunent ia of the opinion 
that legisletlon and the adreinistnilUin of 
justice to the Netheriends meet the 
requirements formulated In section 914 of the 
Semiconductor Chip Protection Act and in the 
Guidelines for the Submission of 
Apphcalions for Interim Protection of Mask 
Works under 17 USC 914. 

This being the cese. I would ask you to 
issue an order extending protection under the 
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Act to nationalt. domicilUcici and authorilies 
of the Nfttherlanda. 

The M'migter of fuatice and the Minister for 
Economic Affairs, both of whom bear 
responilbitily for the motter in question and 
the former for questions of copyright in 
purticuiar. arc prepared at any lirw to 
provide any further informnlion which you 
may require in connection with this petition 
fur interim protection. 

Yours faithfully, 

MiniMr far Foreign Affairs- 

Corporate Patents and Trademarks 
To the Minister of justice. 

Mr F, Korihah A/tes, RO.B, 20301.2500 Ell 
The Hague. 

Ai\a2‘ (040)743288 1984-11-23 

NL 

G/\LA/Ed 

Ro.: Chip design protection. 

Your Excellency. On November 8.1964 the 
President of the United States signed the 
‘^Semiconductor Chip Protection Act of 1984*" 
as a new ‘‘Chapter 9’* of the Copyright Act*", 

This sui generis protection for chip designs 
comprises a form of protection whic^ 
includes both elements of the copyright and 
elements of the patent r^l. The fad that this 
Act is not included among any of the existing 
international treaties In the field of the 
intellectual or industrial property means that 
special attention is needed for the question of 
reciprocity. Apart from a form of interim 
protection pro\ided for (n the Act for non- 
USA-citizens. protection according to the 
new Act for **mask works” which are finif 
exploited commercially outside the United 
States will apply to non-USA-citizims only If 
their own States permit a reciprocal form of 
protection for USA^dtizens. 

Your special attention is asked as regards 
the consequences and the measures to oe 
taken for the Dutch chip industry. At short 
notice it Is desired to assume a point of view 
HI to how the interest of the Dutch chip 
industry is to be protected. 

Questions which arise in this connection 
are: 

—Can the Netherlands ask for a Presidential 
Proclamation based on oomparable 
protection for chip designs in the 
Netherlands? 

—Are the Netherlands to use the interim 
arrangement and to file a request 
required therefor? 

All this hat alreadv come up for discussion 
in the Industrial Circles in UNICE and has 
already resulted in contact on these 
questions made with the European 
^mmittee (Mr. Charpentier). Contact has 
also been made with the Coundl of Dutch 
Employer's Unions VNO and NCW (inter alia 
through the Study Committee Industrial 
IhTjperty). 

Since it will be endeavoured by UNICB 
already on January 21 next to form an idea of 
the situation and opinions, respectively, 
existing on this sublect in the various 
European countries, we would request you to 
ascertain within your Ministry the extent to 
which orientation on this matter can lake 
ploce at short notice. 

In order to expedite matters, the 
undersigned hos sent a copy of this letter. 


with some documents for further infarmatioo 
on the subiect to Mr. E. Luk4cs of your 
Ministry. 

The seme letter has been sent to the 
Minister of Economic Affairs so that attention 
on this matter is also ensured from that side 
already at an early step. 

Awaiting your reply. 

Yours faithfully. 

Philips International B.V., 

Corporate Patents and TrvdeinarkM. 

Ir }.E.M. Galama 

N.V. Philips' Cloeilampenfabriekeo 
To the Minister of justice. 

Postbox 20301,2511 EX The Hogue. 

(010) 7 3rd May 1985 

Re: Semiconductor chip protection. 

Your Excellency. Wilh respect to the 
request to the U.S. Secretary of Commerce by 
the Government of the Netherlands for the 
issuance of an order lo extend protection 
under the semiconductor chip protection act 
of 1984 to foreign materials, domiciliaries and 
sovereign authorities 1 heresvith Inform you 
that N.V. Philips* Gloellampenfabrieken and 
its subsidiaries (hereafter "Philips”) insofar 
as can be determined, are not engaged in the 
misappropriation or unauthorized distribution 
or commercial exploitation of mask works in 
the Netherlands and that they were not 
confronted with practices which oompelled 
Philips lo take court action. 

Copy of this letter will be sent to the 
Secretary of the Department of Economic 
Affairs. 

Yours faithfully, 

|.H M. Paulussen. 

GeneraJSecretary, N. V, Philips* 
Gloeilampenfabrieken- 

Council of Central Entrepreneurial 
OfganlsatiQns (RCO) 

To His Excellency F. Korthals Alles. 

Minister of/ustice. Postbus 20301.2500 EH 
The Hague 

Ref. 13.629/SB/Kd 1 May 1985 

Re: protection of mask works of 
semiconductor chips 

Your Excellency, On 1 january 1985. the 
Semiconductor Chip Protection Act 1984 
entered into force in the United States of 
America. This makes the USA the first 
country to have a special Act to provide legal 
protection for mask works of semiconductor 
chips. Pursuant to the Act. protection of mask 
works can only be extended to non-residents 
of the USA under certain conditions. This is 
intended to encourage other countries to take 
measures to provide equivalent protection for 
American chips. It is dhoar that the Act haa 
significant consequences for those sections of 
Dutch industry which produce and use chips. 

The RCO understands that your Ministry 
and the Ministry of Economic Affairs are 
currently studying the Act. For the record, we 
for our part would like to emphasize that we 
consider it most important that measures be 
taken to prolffct Dutch industry without 
delay. It would for example be possible to 
take advantage of the interim protection 
ovailable under the US Act upon application 
to the Secretary of Commerce. 


Under the Act it is also possible tolod^^v i 
petition for a Presidential Proclanuitkm 
Petitions can be granted only if the 
petitioning country possesses tegislaiJnn 
which provides adequate protection to musk 
works of semiconductor chips, including 
those on which residents of the USA own the 
intellectual property rights. The Netberlanib 
Copyright Act. inter alio, would appear to 
offer such protection. 

Wc would ask you to take steps to onsure 
that the Netherlands submits an application 
for interim protection as soon as possible a 
sttidy of the applicability of the Netherlands 
Copyright Act should be made, to proride a 
basis for a petition for a Presidential 
Proclamation to be lodged in due course as a 
follow-up to the Interim arrangements 

The US Act naturally has consequenci. net 
only for the Netherlands but for otl^ EC 
Member States as well. We regard II as 
highly desirable that consultations ^ould 
held at European level in order to arrive at a * 
uniform approach to the protection of mask 
works of semiconductor chips et the eeriipst 
possible moment. 

We are sending a similar lelter lo the 
Minister for Economic Affairs. 

Yours faithfully, 

).A. Dortland. 

Secretary, Council of Central BMrepremKi mi 
Organisations (RCO). 

National Legislation 

Motherlands 

*rhe Copyright Act 1912 

(as last amended by the Law of October 27, 
1972)* 

Chapter I 

Section 1.—Nature of copyright 

Article /.—Copyright is the exclusive right 
of the author of a literary, scientific or artistic 
work, or of his assignees, to make such work 
public and to reproduce it iub|ect to the 
limitations provided in the Law. 

Arfic/f 21—Copyright shall be deemed 
personal properly. It shall past on by 
succession and shall be capable of transfer ia 
whole or in pari. Transfer of copyri^t to 
whole or in part may be effected only by an 
authenticated or private deed. The transfer 
shall comprise only those rights spedfioilly 
mentioned to the deed of transfer or which 
are necessarily implied from the nature or 
purpose of the agreement. 

liie copyright belonging to the author of i 
work and. after his death, the copyright 
belonging to the person having acquired any 
unpubbshed work as heir or legatee of the 
author, shall not be subject to seizure. 

Section 2.-^A uthor of the work 

Article J.—[repealedl 

Article 4.—In the absence of proof to the 
contraiy, the person who is indicated as 
author in or on the work or. where there Is no 
such Indies lioit the person who. when the 
work is made public, is made known as the 


• Tim baiic Act It dated September 211912 The 

Law of Cklober 27,1072. wot pabHshed in (be 
Staatsbhd 1072. Nd S79.—WlPO IranaUuuo 
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tu!hor by the party who make« the work 
public, ahall be deemed to be the author of 
thf work. 

If the author is not named, the person who 
delivers an oral address which has not 
Appeared in print shall be deemed to be the 
Author thereof, unless there is proof to the 
contrary. 

Article 5.—If a literary, sdentific or artistic 
work constats of separate works by two or 
more persons, the person under whose 
ipjtdanoft and supervision the work as a 
whole has been made or, if these is no such 
person, the compiler of the various 
component works, shall be deemed to be the 
Author of the whole work, subject to the 
cop>Tight In each of the separate works. 

Where a separate work in which copyright 
lubsists is incorporated in a whole work, the 
rrpruduction or making public of each 
lepiirate work, by any person other than the 
Author thereof or his successor in title, shall 
be deemed to be an infringement of the 
cnpyrighl in the whole work. 

Where such a separate work has not been 
previously made publk, the reproduction or 
making public of the separate work by the 
Author thereof or his successors in title, 
without mention of the whole work of which 
it is a part, shall be regarded as an 
infringement of the copyright in the whole 
work, unless otherwise agreed between the 
parties. 

Article 6l->If a work has been produced 
according to the plan and under the guidance 
ifid supervision of another person, that 
person shall be deemed to be the author of 
the work. 

Article 7.—Where work performed in the 
sm ice of another person consists in the 
priKiuction of certain literary, scientific or 
•nistic works, the person in whose service 
they were produced shall be dm^med to be 
the author thereof, unless otherwise agreed 
between the parties. 

Article 8. —Any public institution. 
ASAucialion, foundation or partnership which 
makes a work public as its own. without 
miming any natural person as the author 
thereof, shall be regarded as the author of the 
work, unless it is shown that making the 
work public in such manner was unlawful. 

\rticledL —If a work appearing in print 
does not mention the name of the author or 
does not mention his true name, the person 
mentioned in such work as the publisher or. 
where there Is no such indication, the person 
whose name appears at the printer thereof 
®sy. on behalf of the copyright owner, assert 
the ('.opyright in the work against third 
parlies. 

Section 3.— Works protected by copyright 
Article to, —For the purposes of this Act. 
the ti?rm '1iterar>». scientific or artistic works** 
Include: 

(i) books, pamphlets, newspapers, 
periodicals and all other writings; 

(ii) dramatic and dramatico^musical works; 

(iii) lectures: 

(iv) choreographic works and 
rntrrtainmenls in dumb show, the acting 
form of which is fixed In writing or otherwise; 

|v| musical works, with nr without wordr, 
ivi| drawings, paintings, works of 
srchitiNTture and sculpture, lithographs. 
^r»i;raviiigt and the like; 


(vii) geographical maps; 

(viii) plans, sketches and lhree>dimrnsional 
works relating to architecture, geography, 
topography or other sciences; 

(ix| photographic and cinematographic 
works, and works produced by analogous 
processes; 

(x) works of applied art and industrial 
designs,' and generally any production in the 
literary, scientific or artistic fields, whatever 
may be the mode or form of its expression. 

Reproductions of adaptations of a literary, 
scientific or artistic work, such as 
translations, arrangements of music, 
cinematographic adaptations and other 
alterations, as well as collections of different 
works, shall be protected as separate works, 
without prejudice to the copyright in the 
original work. 

Article //.—Nb copyright shall subsist in 
laws, decrees or ordinances issued by public 
authorities, or in judicial or administrative 
def:isions. 

Section 4.—Publication 
Article /Z—The publication of a literary, 
scientific or aiiistic work shall include: 

(i) the publication of a reproduction of all 
or part of the work: 

(il) the distribution of all or part of a work 
or of a reproduction thereof, so long as such 
work has not appeared in print; 

(iii) the public recitation, performance or 
presentation of all or pari of a work or of a 
reproduction thereof. 

A recitation, performance or presentation 
in a private cirt^ shall be deemed to be a 
public recitation except where such circle is 
confined to relatives or friends, or to persons 
who may be assimilated to relatives or 
friends, and where no fee of any kind is 
charged for admission to the recitation, 
performance or presentation. This provision 
shall apply also to an exhibition. 

A recitation, performance or presentation 
which serves exclusively a scicntinc purpose, 
or education dispensed in the name of the 
public authorities or of a non-profit-making 
legal entity, shall not be deemed to be a 
public recitation, performance or 
presentation. proWded that it is incorporated 
in the study program. 

Simultaneous publication, by wire or 
otherwise, of a work made public by way of 
radio or television broadcast shall not be 
deemed to be seperate publication where it is 
carried out by the organization making the 
broadcast. 

Section S.-^Reproduction 
Article /J.—The reproduction of a literary, 
scientific or artistic work shall Include also 
translation, arrangement of music, 
cinematographic adaptation or dramatization, 
and generally any partial or total adaptation 
or imitation, iri a modified form, which 
cannot be regarded as a new and original 
work. 


' Article U of the Uw of October 27.1972. 
conlaias the following provisions; 

Article /o —Until Iht date of entry Inlo force of 
the iienetuR Uniform Lew on Designs sfvd Models, 
annexed to the Benelux ConvenUon on Oesigru and 
Models, concluded al BmsseU on October 2S. lOCKV. 
the fiTst paragraph of Articic 10, under (x), should 
read as follows: 

(x) works of applied art; 


Article M.—llie reproduction of a literary, 
scientific or artistic work shall be understiKid 
to mean also the recording of all or part of the 
work on an article Intended for causing n 
work to be heard or seen. 

Section R^Umitations on copyright 

Article t$, —Unless the copyright is 
expressly reserxed. the reprinting in a daily 
or weekly newspaper or weekly or other 
periodical, without the authorization of the 
author or his successor in title, of articles, 
reports or other contributions, with the 
exception of novels and short stories, having 
appeared in another daily or weekly- 
newspaper or weekly or other periodical, 
shall not Im? deemed to be an Infringement of 
copyright, provided that the name of the dally 
or weekly newspaper or weekly or other 
periodical from which they were reprinted is 
clearly stated, as well as the name of the 
author, if given. In the case of periodicals n 
shall be sufficient to make a general 
reservation of copyright in the heading of 
each issue. No reservation of copyright m.iy 
be made in respect of articles on current 
political topics, news of the day and 
miscellaneous information. 

The right of reprinting referred to in the 
preceding paragraph shall apply to foreign 
newspapers and periodicals only with 
respect to news of the day. miscellaneous 
information and articles on current economic 
political or religious topics, provided that the 
lost sentence of the preceding paragroph 
shall not apply with respect to articles on 
current political topics. 

The provisions of this Article .xhall apply 
also to reproductions in a language other than 
that of the original article. 

Article /5a.—Short quotations of articles, 
even In the form of press summaries, 
appearing in a daily or weekly newspaper or 
weekly or other periodical shall not be 
deemed to be an infringement of copyright on 
conditions that the name of the daily or 
weekly newspaper or weekly or other 
periodical from which they are taken is 
clearly slated, as well as the name of the 
author of the passages quoted, if given. 

Article /5b.—Subsequent publication or 
reproduction of a literary, scientific or artistic 
work made public by or on behalf of the 
public authorities shall b deemed to be an 
infringement of the copyTight in such work, 
unless the copyright is expressly reserved, 
cither In a general manner by a law. decree 
or administrative order, or in a specific case 
by a notice appearing on the work itself or a 
communication made at the time of its 
publication. Even If no such reservation has 
been made, the author retains the exclusive 
right to cause those of his w‘orks which have 
been published by or on behalf of the public 
authorities to appear in the form of a 
collection. 

Article /5.—It shall not be deemed to be an 
Infringement of the copyright in a literary, 
scientific or artistic work: 

(o) to reproduce, in whole or in part, in the 
original language or In translation, works 
already published (u/tgegeyenj In anthologies 
and other works clearly Intended for use in 
education or for other scientific purposes, 
provided that: 










24602 


Federal Rej^istcr / Vol. 50. No. 114 / Thursday. June 13. 1985 / Notices 


(i) rrproJticHon it confiniHl to o tmoll 
Dumber of brief portions of the tvork. orlo « 
small number of short essays or poems 1;^ the 
tame author and In the case of works 
rrferrod to in Article 10. first pargniph. under 
(vl), to gome of those woiiif, and that the 
reproductions differ appreciably in sire or 
process of manufacture that, where two or 
more such works have been mode public 
together, the reproduction of only one of them 
shall be permitted 

(iii) the provisions of Article 25 are 
respected; 

(iii) the reproductions mention the origiaai 
work and the name of the author if it is 
indicated therein or thereon: 

(iv) equitable remuneration is paid to the 
author or to his successors in title; 

(5) to quote, in the original language or In 
translation, parts of writings already made 
public* to quote parts of musical works 
already made public, and to incorporate 
ret^oducllons of works of plastic are already 
made public in the texts of announcements of 
criticisms, polemic writings or scientific 
treatises, provided that 

(il the number and length of the ^rts 
quoted or reprodoettons Incorporated do not 
go beyond what is reasonably acceptable to 
social custom: 

(iii) the provisions of Article 25 are 
respected: 

(llil the name of the author Is mentioned if 
it is indicated on or the original woric 

The right |of the Qiieen| to determine by 
administrative regulation what shall be 
understood, in first paragraph, under (oHO. by 
**M smatll number of brief pinions of ^e work 
or A small number of short essays or poems 
by the same author**, and to determine what 
shall be understood. In the first parugrpb 
under (o)(iv|. by "remuneration**, reserved. 

A summary of a lecture svhich has been 
delivered tn public without having previously 
appeared in print may contain quotalkma of 
the satd lecture in the original language or bi 
tronslalion. provided that the ntti^er and 
length of 0 u^ quotatioiiB do not go beyond 
what is reasonably acceptable to social 
custom and that the name of the speaker is 
indicated; the provisions of Article 25 sHaU 
be complied with.* 

Artic/e itfa.—Il shall not be deemed to be 
an infringement of the copyright in a lilerary. 
scientific or arliaUc work to make a ^lorl 
recording, reproduction or presentation 
thereof in public in a photographic fUm. radio 
or television report provide that this 
necessary to give a proper account of the 
current events which are the subiact of the 
report. 

ArtJcJe idb.—11 shall not be deemed to be 
infringement of the copyrij^t in a literary, 
scientific or artistic work to reproduce it in a 
limited number of copies for the sole purpose 
of Ihe personal practice, study or use of the 


* Artidr tl of the law of Odobrt 27. ton, 
contains Ihr foHowmg priwSboa: 

//.-^ArticU* IQfo) shnll not be eppIkobAe to 
sntkolQgiee «mt other wcelui dearly miendcd for 
uio in ediKiaf ion or lor other scientific parposts. and 
which are published unabrUlsed in the tame form es 
that in which Ihry were published prior to the entry 
into force of this law. Such anlhotogtes sod works 
•haD rrtneht subfecl to the law eppbcniile prior to 
Ihe entry Into force of this Law. 


perioo who makes the copies or orders Ihe 
oopica to be made exclusively for himsdf. 

Where the w(jrk It one of those referred to 
in Article 10, first paragrpah. under (I) 
including the score or parts of a musicai 
work, the reproduedon shall furthermore be 
confined to a small portion of the work, 
except in the case of: 

(o) works of which, in all probability, no 
new copiet are made available to third 
parties for payment of any kmd: 

(b) short artidei. news items or other texts 
which have appeared in a daily or weekly 
newspaper or weekly or other periodical. 

Where Ihe work is one of those referred to 
in Article 10. first paragraph under (vf). the 
copy must differ appreciably In size or 
process of manufetnre from the original work. 

The provisions of the first paragraph 
concerning reproduction made to order shall 
not apply to reprodoction made by recording 
a work or a part thereof on an article 
intended for causing the work to be heard or 
seen. 

In the case of reproduction permitted under 
this Article, the copies made may not be 
transmitted to third parties tvithoul the 
consent of the copyright owner, except where 
such transmittal is effected for the puiposes 
of a judicial or administrative proceeding* 

An administrative regulation (tsued by the 
Queen] may provide that with respect to the 
reproduction of works referred lo in Article 
10, fist paragraph, under (i), the provisions of 
one or several of the foregoing paragraphs 
may be waived for Ihe operation of the public 
service and for the performance of the tasks 
incumbent cm public service iasUlotioiu. 
Directions and precise condiitiona oaay be 
fixed to this end 

The foregoing provisions of this Article 
■hall not apply to the Unitalian of an 
architectural work.* 

Article t7 .—Without prejudice lo the 
provtskms of the foregoing Article, il shall not 
be deemed to be an infringeinenl of the 
copyright in the works referred lo in Article 
10. first paragraph, under fi), lo reproduce, on 
behalf of an enterprise, organization or other 
estabbshinent artidea. information or other 
separate texts which have appeared in a 
daily or weekly nffwspaper or weekly or 
other periodical, or small portions of books, 
pamphlets or other «vritlngs. provided that 
they are scientific works and lhal the number 
of oopiee made does not exceed that which 
the enterprise, organization or esiabifshmeni 
may reasonably need for the purposes of its 
internal activities. Copies may only be 
transmitted to persons employed ^ the 
enterprise, organization or estabUihment. 

Any person who makes copies or orders 
the making of copies shall pay equitable 
remuneration to the author of the work thiui 
reproduced or to his successors in litic. 

An administrative regulation (issued by the 
Queen) may fix provisions concerning the 
maximum number of copies, Ihe maximum 
size of copies, Ihe amount of remuneration. 


*Thasaaiiid|MnM{mp|io( ArUcie IV of thrlaw 
of Ocittbw 27, 1972. GOOIsJfM Ike fofiowtng 
pnwisAon: 

Artrkles f B and 17 shall enter into force on a dste 
whiiii shall be driermined by adiSiiUftnitive 
rrguiatioo. but not later than Inly 1.1974 


the mode of payment of remunemfkjn and tW 
number of cxiples in respect of whkh no 
remuneration is payable.* 

Ariich 17m. — rrt^ions may be enacted b| 
administrative regulafion. in the general 
intereit. to govern the exercise by the author 
or his successors in title of the copyright in a 
literary, scientific or artistic work with 
respect to the publication of such a work by 
means of the radio or tela vision bsoadca^ti.ng 
of signs, sounds or images, or lbs disinbutioti 
on a brooder scale, by wire or otherwise, of a 
work made public in such a manner. *rhc said 
administrative regulation may slate that tudi 
a work may be made public in such a manner 
or be distributed on a broader scale without 
the prior consent of the author or his 
successors in title. Those who ore thus 
entitled to make a work public or to 
distribute it on a broader scale shall 
nevertheless be bound lo respect the rights of 
the aufiror referred to In Article 25 and pay 
the author or his successors in title equitable 
remuneration which, failing agreement and si 
the request of the most diligent parly, shall be 
fixed by Ihe Court which may at the same 
time order the payment of security. 

*rhe provisions of the foregoing pafagruph 
shall apply accordingly lo llw production and 
distribution of articles, with the exoqition of 
cinematographic reproductions, designed to 
render all or port of a musical work aodibie 
by mechanical means, where in coimection 
with the same musical svork such articles 
have alremify been produced and dtoUtbutrd 
either by or with the consent of the author or 
his suGoeaaori in tttla. 

Artic/e LTb.—Unless otherwise agreeci, tbc 
right lo make a erork public by broadcasting 
on radio or trlevtskm shall not imply the right 
to record the work. 

The radio or television broadcasting 
organization entitled lo the publicatkm 
referred to in the foregoing paragraph shall 
nevertheless be permitted to record the work 
intended for broodcasting, using its own 
facilities and solely for the purpose of its own 
radio and telovision broadcasts, provided 
that the recording of sounds or images is 
destroyed within 28 days from the dole on 
which Ihe first radio or television 
broadcasting of the work took place, and in 
any event within six months following the 
date of Ihe recording. The organization thus 
entitled to moke the recording shall 
nevertheless be bound to respect the rights of 
the author referred to in Article 25. 

An administrative regulation may provide 
that recordings thus mads which posses 
exceptional documentary value may be kepi 
in official archives, and may further 
determine the coodiltont appltcable in such s 
case. 

Arijc/e /A:,—ft shall not be deemed lo be 
an infringement of Ihe copyright in a Ulentry 
or artistic work when su<^ work Is perfonurd 
vocally by a religious community and Is 


'The scomd paragrapb of Article IV of the taw 
of October 27,1U72. ooftisins the fdik>«rifX{ 
provision: 

ArtirJet 105 end 17 thell unter iolo force on s 
date which shell be delermioed by adinniisirsti> r 
iTguIelicin. but not btrr ihati |uty 1.1974 
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provided with inttrumenlAl accompanimeni 
in the course of a service. 

Article i7cL->The administrative 
regulations referred to in Articles 16, second 
paragraph. 166. sixth paragraph. 17. third 
paragraph, and 17o. first and second 
paragraphs, and the possible amendment of 
luch regulations, as well as all decisions, 
diiections or measures deriving therefrom 
ibsll not enter into force until two months 
have expired following the date of their 
publication in the Staatsbiad 
Article /A.—It shall not be deemed to be an 
infringement of the copyright in a work 
referred to in Article 10. first paragraph, 
under (vi). which is permanently displayed in 
I public thoroughfare, to reproduce or publish 
i roproduclion of such woriu provided that 
the work does not constitute the main pari of 
the reproduction, that the reproduction differs 
appreciably in size or process of manufacture 
from the original work and that, with regard 
to architectural works, only the exterior 
thrreof is reproduced. ♦ 

Article /ft—The reproduction of a portrait 
by or on behalf of the person portrayed, or. 
after death, by or on behalf of his relatives. 
ihaU not be deemed to be an infringement of 
cr.pyright- 

If the portrait is of two or more persons, 
rrproduction thereof by or on behalf of one of 
the persons portrayed shall not be lawful 
without the consent of the others or. during 
the ten years following their death, without 
the rx)nsent of their relatives. 

It shall not be deemed to be infringement of 
copyright to reproduce a photographic 
pdrtrait in a newspaper or periodical if the 
ri'productlon Is made by one of the persons 
n feired to in the first paragraph of this 
Article or with hb consent, provided that the 
nwma of the photographer is indicated if it 
appears on ^ portrait. 

This Article shall apply only to portraits 
which have been made pursuant to an order 
given to the author of the portrait by or on 
behalf of the persons portrayed. 

Article 20 ,—^Unless otherwise agreed, the 
owner of the copyright in a portrait shall not 
be entitled to make such portrait public 
without the consent of the person portrayed 
or during the ten years following his death 
without the consent of his relatives. 

If the portrait Is of two or more persons, 
ri'production thereof shall be lawful only 
with the consent of all the persons portrayed 
or. during the ten years following their death 
with the consent of their relatives. 


* Anicle III of the Uw of Cktober 27. 1972. 
uiriuins the following provtf lont: 

Arikh present version of ArtuJe 10 

dull not be applicable to reproductions appearing 
in liooki or printed matter which are published 
unabridged in the same form as that in whkh they 
wrre published prior to the entry into force of this 
Uw. Such books and printed matter shall renuim 
•ubject. as far as repr^uctions are concerned, to 
Article 18 as worded prior to the entry into force of 
this Law. 

Reproductions to which the first paragraph is not 
Nppiicable and which, prior to the entry into force of 
tbit Law. were made under Article 18 without 
infringing any copyright, as wril as unchanged 
copies of such reproductions, may he distributed 
durtfig the five years following the entry Into force 
uf this Law. 


Thrlast paragraph of the preceding Article 
shall apply. 

Article 2/.—If a portrait is made without 
having been order^ by or on behalf of the 
person portrayed, the copyright owner shall 
be allowed to make it public only in so far as 
the person portrayed or, after his death, his 
relatives hove no legitimate reason for 
opposing its being made public. 

Article 2Z —In the interest of public safety 
and for the purpose of judical inquiries, 
images of any nature may be reproduced 
publicly exhibited and distributed by. or by 
order of. the judicial authorities. 

Article 2X —Unless otherwise agreed, the 
owners of a drawing or painting, a work of 
architecture, a sculpture or a work of applied 
art shall be entitled, without the consent of 
the copyright owner, to exhibit such work 
publicly Of to reproduce it in a catalog for the 
purpose of sale. 

Article 24 .—Unless olhciwise agreed, the 
author of a painting shall, notwithstanding 
the transfer of hit copyright, be entitled to 
make further similar paintings. 

Article 25 .—Even after transfer of his 
copyright, the author of a work shall have the 
following rights: 

(o) the right to object to publication of the 
work under a name other then his own. as 
Well as any alteration of the name of the 
work or the indication of the author, if such 
name or indication appears on or in the the 
work or has been made public in conjunction 
with the work; 

(6) the right to object to any other 
m^ification of the work, except where the 
nature of the modification is such that it 
would be unreasonable to object to it: 

(c) the right to object to any distortion, 
mutilation or other modification of the work 
which would be prejudicial to the honor or 
reputation of the author or to his value as 
such. 

The rights referred to under (o). (6) and (c) 
above shall accrue, after the death of the 
author and until the copyright^xpires. to the 
person whom the author shall have appointed 
by will or codicil. 

The rights referred to under (o) and (6) 
above may be transferred when 
modifications are to be made to the work or 
to its name. 

If the author of the work has transferred hli 
copyright he shall retain the right to make 
au^ modifications to the work as he moy 
make In good faith in accordance with the 
rules establiihed by social custom. As long as 
copyright subsists, the same right shall 
belong to the person whom the author has 
appointed by will or codicil, if it may 
reasonably be supposed that the author 
would have approved such modifications. 

Article 25o.—For the purposes of this 
Section, ’'relatives "means the father and 
mother, spouse and children. Each of the 
relatives may exercise individually the rights 
accruing to him or her. In the event of 
dispute, the Court may render a decision 
which shall be binding on each of the parties. 

Chapter 11 

Enforcement of Copyright and Criminal 
Provisions 

An tele 26 .—Where the copyright and in a 
work belongs jointly to two or more persons. 


it may be enforced by any one of them, 
unless otherwise agreed. 

Art/c/e 27.—Notwithstanding the transfer 
of his copyright in whole or In part, the 
author shall retain the right to institute an 
action for damages against infringers. 

After the death of the author, the right to 
institute actions for damage as provided fur 
in the first paragraph shall accrue to his heirs 
or legatees until the copyright expires. 

Article 2ft—Copyright shall confer the 
power to seize personal property, objects 
made public in infringement of that copyright 
and unlawful reproductions, in accordance 
with the provisions governing seizure under a 
prior claim, and either to claim ownership of 
them or to demand that they be destroyed or 
rendered unusable. The same powers of 
seizure and claim shall exist with respect to 
the entrance fees paid for admission to a 
recital, performance, exhibition or 
presentation which constitutes an 
infringement of copyright. 

Where the surrender of the obiecls referred 
to in the first paragraph is demanded, the 
Court may order that such surrender be made 
only in return for compensation to be paid by 
the claimant. 

The two foregoing paragraphs shall apply 
exclusively to personal property and to 
property which, by reason of its use. is 
regarded as real property. 

With respect to real property other than 
that referred to in the preceding paragraph 
which is liable to be the subject of an 
infringement of copyright, the Court may. at 
the request of the owner of the right, order 
that the defendant introduce such changes as 
will remove the infringment of the copyright, 
and may order the defendont to pay a certain 
sum of money as compensation if. within a 
specified time, the Court order is not 
complied with. 

These provisions shall not prejudice any 
right to Institute criminal proceedings for 
Infringement of copyright and civil 
proceedings for damages. 

Article 29.—The right provided for In the 
first paragraph of the preceding Article shall 
not be exercised in respect of objects in the 
possession of persons who do not deal in 
similar objects and who have acquired them 
exclusively for their own use. unless they 
have themselves infringed the copyright. 

A request under the fourth paragraph of the 
preceding Article may be made against the 
owner or possessor of real estate only when 
he is responsible for the infringement of 
copyright concerned. 

Article 39—If any person makes a portrait 
public without being entitled to do so. the 
provisions of Articles 28 and 29 on copyright 
shall be applicable with respect to the right of 
the person portrayed. 

Article 30a.~-The exercise, with or without 
gainful intent, of the profession of 
intermediary in matters of copyright In 
musical wo^s. shall be subject to the 
permission of the Minister of justice. 

The following shall be deemed to be acts of 
an intermediary in matters of copyright in 
musical works: the conclusion or 
implementation, whether or not in the name 
of the Intermediary, and on behalf of the 
authors of musical works or ♦heir successors 
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in of Ji^rpf;mentf coocpmiog tlie public 
porfortndnce or the bfoadcostir^ on radio or 
teievUiuD by Aigm, itouads or imases of such 
works or reproductions thereuf* in whole or 
in part 

The performance or radio or lelevisioo 
broatlcaiting of dramatioo-musicaU works, 
chorvographic works and enlcnaloracnU in 
dumb show, and reproductions thereof, if 
such works are rendered audible without 
being shown, shall be assimilated to the 
performance and radio or television 
iiroadcasting of musical works. 

Any agreement as refeired to in the tecond 
paragraph which is entered into without the 
roinisterial permission required under the 
first paragraph shall be nuU and void. 

Further provisions shall be made by 
administrative regulalton. concerning among 
other things the supervision of the p e r so n 
having otjiained the permission of the 
Minister of lustice. The cost of supervision 
may be charged to that person. 

The supervision referred to in the foregoing 
paragraph may only concern the wpy in 
whidi the intermediary carries out the duties 
assigned to him. Interested parties shall 
participote in the traperviskm. 

Article 3t .—Any person who intentionally 
infnnges another*! copyright shall be 
punishable by imprisonment not exceeding 
six months or by a fmc not exceeding 2SjOOO 
guilders. 

Article 12.—Any penuiti who. knowing that 
a work constitules an infringement of 
copyright distributes H or p^idy offers it 
for sale shall be pimishabie by a Rne not 
exceeding 10000 guikSers. 

Article S3 ,—The infringements referred to 
in Articles 31 and 32 shall be misdemeanors. 

Article y#.—Any person who intenttooaliy 
and unlawfully makes changes in e literary, 
scientific or artistic w'ork protected by 
copyright, or In the title or the indication of 
ihe author of such work, or who performs 
cinother act derogatory to a work in a manner 
prefudiefal to the honor or reputation of tha 
author or his value as such, shall be 
punishable by imprisonment not exceedirqt 
Six months or by a fme not exceeding 2S.OOO 
guilders. 

Such act shall be a misdemeanor. 

Article 35 .—Any person wha without 
being authorized to do so. publidy exhdiits a 
portrait or makes it public in any other 
marmcr shall be punishable by a fme not 
exceeding IQjOOO guilders. 

Such act shall be a minor offense. 

Article 35a .—Any person who. without 
having obtained the required peraiisskm of 
Ihe Minister of Justice, performs acts 
attributable to the exercise of Ihe profession 
of inleimediury at defined in Article 30o shall 
be punishable by a fine not exceeding 5,000 
guilders. 

Such act shall be a minor offense. 

Article 35b .—Any person who deliberately 
supplies inaccurate or incomplete information 
in a written request or statement on the basis 
of which amounts due as royalties are 
determined, b>’ the action of person who, 
with the permission of Ihe Minister of Justice, 
intervenes in matters of royalties payable on 
musical works, shall be punishable ^ 
imprisonment not exceeding three months or 
by a fine not exceeding 1.000 guildt^m. 


Such act shall be a minor offense. 

Article 35. —Reproductions confiscated by 
virtue of a deciaioD of (he Crimiaal Coon 
shall be destroyed however, the Conrt may 
order in its decisHio that they be tuirendared 
to Ihe oopyrigbl owner if the latter applies to 
Ihe Office of Ihe Clerk of the Court within 
one month from the dace on which the 
decision becomes fmal 
Upon such surrender, ownership of the 
copies shall pass to the copyright oxvner. The 
Court may order that aucb surrendar take 
place only on payment by the cxipyright 
owner of oompenaation, which compensation 
shall accrue (u the Slate. 

Article 36a. —If an infringemetil is 
oommitied by a legal entity, society, 
aisocialiafi or foimdation. or on Its behalf, 
criminal aeUon shall be instituted against 
and senlrnces and other measures imposed 
on: 

(ij eithar the legal entity, soctaty. 
association or foundation In question. 

(U) or those who gave the order to perform 
the unlawful act or omission concerned or art 
directly responsible for it 
(ill) or against both. 

An infringement it deemed to have been 
commilled by a legal entity, society, 
assodalioa or foundattoo. or on Ht bthalf. if 
it is committed by persons who. aitiwr by 
virtue of tJwir dalles or for another reason, 
act on behalf of the legal entity, society, 
association or foundation, irrespective of 
whether those persons have committed the 
infringement individually or whether their 
action was concomitant with the perpetration 
of Ihe infringement. 

Where otminai prooaedings ere broiight 
against a legal euiity. society, assoclalion or 
foundation, the latter shall be represented at 
the proceedings by its director or one of its 
directors. The director may be represented by 
an agent. The Court may order the personal 
appearance beiore it of a particular director, 
in which case 11 may order that he be 
summoned. 

Where enminaJ proceedings are brought 
against a legal entity, society, association or 
foim^tion. Article 538111) of the Code of 
Criminal Procedure shall be applicable 
accordingly. 

Article Investigators shall have the 
light of acxmss to any piaoa for the 
investigation of facts associated with 
infriqgements in terms of this Act and for tha 
seizure of objacts which are liable to be 
sssodaled with such infringemenL 
If access is denied them, they msy gain 
entry, if necessary, with the asstslaoce of the 
police. 

They shall not enter a dwelUng against Ihe 
will of the occupier unless they present a 
special warrant or are aocompanted by the 
l^al Proaecutor or the deputy of the Royal 
Prosecutor. They shall rep^ on auch entry 
within twenty-four hours. 

Chapter III 

Duration of Copyright 

Articles?. —Copyright shall terminate on 
the expiration of a term of fifty years from the 
first of January of the year followtng the year 
of Ihe death of the author. 

The duration of the copyright betongiog 
iointJy to two or more persona in llieir 


capactly as co-authors of a work shall br 
counted from the First of Janoary of the jfear 
following the year of the death of the last 
surviving co-author. 

ArthUe 36. —The copyright in a work with 
respect to which Ihe author has not been 
indicated, or has not been Indicated in such i 
way that his identity Is beyond doubt. i^Il 
terminate on the expiration of a term of fifty 
years from the first of January of the year 
followtng that In Ihe course of which the 
work was first made puldic by or on behalf of 
the copyright owner. 

This provision shall be applicable also to i 
work of which a public institution, an 
association, a foundation or a partnership ii 
deemed to be the author, and to a work 
published for the first time after Ihe death of 
the author. 

If the author discloses his identity prior to 
Ihe and of the term mentioned in the first 
paragraph, the duration of the copyright in 
the respective work shall be calculated in 
accordance with the provisiooa of Article 37 
Article 39 .—J repealed) 

Article {repealedj 
Article 41. —For the purposes of Article 3k 
a work which has appear^ in instalments or 
episodes shall be deemed to have been made 
pubUc only on the issue of the last Inolalnwui 
or episode. 

In the case of a work consistuig of two or 
more volumes, numbers or sheets, or which 
has appeared in print on diJTerent dates, and 
in the case of reports or oommunications 
published by aaaodatioo# or private persons, 
each volume, number, sheet fsport or 
communication shall be deemed to be a 
separate work. 

Article 42 .—Notwitliatanding the 
provisions of this Chapter, no claim may ba 
made in the Netherlands to a copyright whidi 
has already lermiiialad to the country of 
origin of ihe work. 

Chapter IV 
(Articles 43 and 44) 

(contains modifications of the Bankruptcy 
Act and tli« Criminal Code) 

Cbaptar V 
(Article 45) 

[repesledl 
Chapter VI 

Transitional ar^! Final Provisions 

Article 46, —With the entry into force of 
this Act the Copyright Act of June 28.1881 
{StaatshliHl So. 124). shall be repealed. 

However, Article 11 of the aforementioned 
Act shall remain in force in respect of works 
and tfunsUtlons deposited prior to the said 
dale. 

Article 47 ,—This Act shall apply to all 
literary, scientific or artistic w^s pablishrd 
for the first time in Ihe Netherlands either 
before or after its entry into force, by or on 
behalf of Ihe author, or published in the 
Netherlands during the thirty days following 
first publication in another country, as well 
as to ail such works not published, or not 
published under Ihe same conditions, of 
which the authors are Dutch citizens. 
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A wt)rk siiall be fteemed H) hove been 
pcbltfthed within the meoning of Ihii Article 
igfim rt oppeored in print cir. in general, 
nhcn ccipiea of thff wi»fk. Irrespective of IhHr 
BJture, hove brim mode ovaiUble to the 
pobUc in iuHiGient quantity. 

The performance of a dramatic, dramatico* 
maticid or musicol work, the presentation of 
• dneniotographic work, the recitatkxi or 
fidiu or television broadcasttng of a work 
«od the exhibition of a work of art shall not 
con^iitote publication (uitgave). 

With regard to archilectoal works and 
norkf of i^slic art constituting an integral 
part thereof, the coostmetion of the 
-Kkitectimd work or the incorporation of the 
Mork of plastic art shall constitute 

pul '.imuon. 

Attinh 171a.—This Act shall remain 
applicable to alt literary. ecitmliOc or artistic 
vurks published for the first time by or on 
behiilf of the author prior to December 27. 

UM9. in the Dutch East Indies or prior to 
October t. toa2. in Dutrit New Guinea. 

Anici$ This Act does not recognise 
cupyH|jhl in works in which, at the time of its 
miry into force, copyright has expired under 
Article 13 or 14 of the Copyright Law of |urve 
teat {Stoambfad No. 124k or In works in 
{tspect of which, on the said date, the right of 
reproduction has expired under Article 3 of 
t)b* Law of lantiary 25.1B17 ISU/atsb/ad No 
relating to the rights exercisable in the 
Nrihertaii^ in respect of the printing end 
pabiicaOoa of litertry end artistic works. 

ArikdB 49. Capyri]^t obtained under the 
OT.yrii^ Act of |ime 28.1681 [Staatsbhd 
No 1241. and also the Hj^l to copy or any 
hKHi of this oatnie obtained under earlier 
leipilation and maintained by the said Act. 
iksii conlinue after the entry into force of this 
Ad. 

A 'tfdt so. —(repealed I 
Ariich 50i.-^repealed| 

.irtich SCA> —The exdusKe right of the 
10;r poser of • musical work to manufacture 
instruments Intended to render all or part of 
the woik audible by • mechanical process, 
ami the right of public preformance of tudi 
work by means of similar instruments, shall 
not be applicable to alt or part of a musical 
aork whhdi was adapted for sound 
teprodufliioti by mecl^nlcal means prior to 
November 1.1912, in the Realm in Europe or 
la iht Dutch East Indies. 

InitTiments as referred to In the foregoing 
}•«: ‘greph which have been manufactuj^ in 
n>« (d the Slates of the International Union 
lor the Ihotection of Literary and Artistic 
Works without the consent of the composer 
cf the musical work, but without violating a 
Itfpil provision currently in force in that State 
i^y bo distributed, sold and used for public 
prifiirmances la the Netherlands. 

Artiido 50c —Any person who. prior to 
September 1.1912, without violating the 
ptoviiions of the Copyright Act of June 28. 
1681 {S4iiatsbiod No. 124). or of any treaty in 
force in the Netherlands or in the Dutch East 
Indies, has published copies of a literary. 
K^icntillc or artistic woHl which do not 
cunstiUita a reprinting of all or part of such a 
as referred to In Article la under (1). 

Ik), (v) or (vii). shell not as a result of the 
*ntTy into Force of this Act lose the right to 
<liitribat8 and sell such copies made l^fore 


or after that date. This right may be 
transferred In whole or in part by inheritance 
or assignment The second paragraph of 
Article 47’shaU apply accordingly. 

The Court may. on written petition by the 
owner of the copyright In the original work, 
either revoke the right provided for in the first 
paragraph, in whole or in part, or award the 
petitioner an indemnity for the exercise of the 
tsid right and in either case the provisions of 
the following two Articles shall apply. 

Artich S0A.^lho petition for total or 
partial revocation of the right set forth in 
Article 50c may only be made if a new 
edition of copies has been made since 
November 1.1915. The second parogroph of 
Article 47 shall apply eccordin^y. 

The petition shall be filed with the Court of 
Amstt*^am before the end of the calendar 
year following that in the course of which 
publication took place. The Clerk of the Court 
shall summon the parties at an appropriate 
date to be specified by the Court. The case 
shall be heard in the Council Chamber. 

The Court shall accede to the petition for 
revocation of the right only if and to the 
extent that It finds that the moral rights of the 
petitioner are injured by the distribution and 
sale of the copies. If the petition is not filed 
by the author of the original work, the Court 
shall refuse It if there is good reason to 
believe that the author has consented t6 the 
publication of the copies- The Court shall also 
refuse the petition where the petitioner has 
made an effort to obtain an indemnity from 
the persons who exercise the right. It may 
refuse the petition if revocation of the right 
would unduly prejudice the interests of the 
persons exercising the right as compared 
with the interests of the petitioner which 
have to be safeguarded. If the Court revokes 
the right In whole or in part, it shall set the 
date on which such revocation shall take 
effect 

in arriving at a decision, the Court shall 
make such provisions as it deems (uat in 
consideration of the interests of both parties 
and other interested persons. It shall assets 
the costs incurred by both parties and shall 
determine what portion thereof is to be paid 
by each. No appeal from iudicial decisions 
rendered pursuant to this Article shall be 
admissible. No court clerk's fees shall be 
charged for proceedings under this Article. 

Article 5Dt.—An indemnity may be 
awarded for the exercise of the right set forth 
in Article SOc only where a new edition of 
copies has been published since May 1,1915. 
The second paragraph of Article 47 shall 
apply accordingly. 

The second and fourth paragraphs of the 
preceding Article shall apply. 

Article 50f-—(repealed) 

Article 

Article 52—This Act may be cited as *Th« 
Copyright Act 1912". 

Anfye:/e53.—This Act shall enter into force 
in the Realm in Europe on the first day of the 
month following that in which it is 
promulgated. 


Correspoodonca 

letter Ftvm the Netherlands 

Dy S. GERDRANDY* 

Important armindmenls were made recently 
to the 1912 Copyright Act. which in substance 
continues to govern this subject. 

While referring the reader to our 1965 
"Leller",* we shall give a brief summary here 
of the system underlying the Ad. 

I. Prerogatives of the author 

Under Nethcrlaoda law the author has only 
two prerogatives: the right of publication and 
the right of reproduction. We should give a 
concise explanation of these two concepts. 

1. Publication 

The 1912 legislator assumed a ''natural 
meaning" of this concept, which in his view 
corresponded more or less (but not fully) to 
the concept of publishing, that is. of placing 
material copies of the work at the disposal of 
the public. He did nut see Hi to define this 
first meaning in the Act. 

The other meanings which the publication 
concept can have are, on the other hancL 
defined in the Act: public redtatioo. 
performance or presentation of the work. The 
legislatar was coreful to choose his words 
well, in such a way that the performance, 
etc., of an adapalion (dnemalographic or 
other) is equivalent to the pcM^ormance of the 
work itself. 

A distinction should therefore he made 
between publication 

(a) by means of the distribution of copies 
(books, records, photographs, etc.). 

(b) by any other means. 

2. Reproduction 

Here toa the legislator assumed a “primary 
meaning" of this concept, that is, the act of 
making one or more copies of the work (one 
copy the photograph of a sculpture or 
painting; several copies = the printing of the 
manuscript of a book, or the recording on a 
disc of a vocal composition). 

This is followed by the other meanings 
(these being spedfled non^cxhaustivrly in the 
Act): translation, musical, cinematographic or 
dramatic adaptation, etc. 

(o) matenai reproduction (manitfacture of 
one or more copies), 

(b) Immaterial reporduction (iranslation, 
adaptation and imitations of all kinds). 

3. Reconciliation of the 7Wo Concepts 

Under the Netherlands system, therefore, 
the publishing of a book take place in two 
stages: f(il reproduction: the individual copies 
of books are printed on the basis of a 
manuscript ft>} publication : the books thus 
completed are pul on sale, it follows that a 
Dutch national who assigns his "right of 
reproduction" (for instance, in the sense 
given to it by his national legislation: the right 
to make records) does not by the same token 
assign his right to put the copies on sale (right 
of publication in the sense attributed to it in 
the Netherlands). The foreign assignee 
publisher who enters into a contract to which 


* Couiuettor at the AaisicrcUm Court of Appeal 
» Copy/ythL 1985. p 41 
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NclhcHondf law U applicabli* should 
Ihercforo. In addition, have part of the right of 
publication assigned to him separately. 
Misunderstandings in this respect arc bound 
to appear when Franco-Dutch proceedings 
oro brought before Dutch courts. 

II- Publication—AmerKimonts Made to the 
Publication Concept (Article 12) 

/. Bmadening of the Concept of Public 
Performance 

There ft an intermediate area between the 
'^private circle** or **ciosed circle** and the 
general public. The 1972 legislator has 
narrowed this area to the advantage of the 
public performance concept. From now on, 
the **closed circle** will be considered public 
whenever it is not a drde consisting of 
family, friends or any other persons who may 
be assimilated to family or friends. Tlie last 
phrase is the result of retouching by 
Parliament, and in our opinion it obscures the 
meaning of the paragraph. The original Bill 
specified “circle consisting of family, friends 
or acquaintances'*. The preparatdry work on 
the 1972 Law leaves no room for doubt that 
the purpose of the amendment was to limit 
this privileged circle as must as possible. 

Z School: education 

The recitation of poems and the reading of 
prose in class have always been regarded as 
permitted The Isolator has now expressly 
provided that recitatiem. performance and 
presentation for the benefit of education is 
free, on condition that it is incorporated in 
the study program of the establishment 
concerned. 

This provision has not escaped criticism. It 
is accepted that the professor in charge of the 
class should be allowed to recile 
contemporary poems. But what of 
performances involving the use of 
videograms and other costly apparatus? Our 
compatriot. Franca Klaver. among others, 
pointed to the dangers of too extensive 
freedom in an exhaustive study.* Fully aware 
of these crltidsmt, the legislastnr considered 
that the current state of technology made it 
impossible to establish a rule at the present 
time on a subject still in the prt^cess of 
development. 

J. Public Communicalion of a Brootfeast 
IVoM 

The *‘publiration''—^Including broadcasting 
and communication by wire—of a broadcast 
work will not be permitted without the 
consent of the author unless two conditions 
fire met: 

fa) the **publicatton** must be simultaneous, 

fb) the “publication'' must be mailc by the 
same organization as the one which made the 
first broadcast. 

Condition (a) is clean the repetition of a 
broadcast (for instance, el 6 p.m. in (he 
Netherlands and at midnight in Surinam) 
requires the consent of the author, even if the 
entity or organization which undertakes the 
second broadrasting it completely Identical 
with the one which made the first 

Condition (b) calls for some explanation, 
however. By “organization", Netherlands law 


• **VI<leo: A gi^nnal •tirvey*’, in Copyright 1972. p. 


means something different from 
'broadcasting organisation" In terms nf 
Article H**“ of the Bcme Convention. This is 
why. in the above paragraphs, we have 
spoken of “making" or “undertaking" 
broadcasting. What is meant is all the 
associations, firms and services which fake 
care of the cultural, legal and technical 
aspects of broadcasting. In the Netherlands, 
these include at least: (1) one of our 
broadcasting organizations in terms of Article 
11^ of the ^me Convention; (ii) the post, 
telephone and telegraph service, which 
provides very considerable technical 
assistance; and (iii) NOZEMA. the 
corporation which operates the transmitters. 

The meaning of the provision fs this: there 
has been a new act of “publication" not only 
if a third party communicates the broadcast 
work to the public—-either by wire or by 
wireless—but also if one of the bodies 
mentioned under (i) to (Ui) in the preceding 
paragraph does so alone. 

lliis can indeed happen. The post, 
telephone and telegraph service operates 
radio transmitting networks and central 
television antenna systems. This constitutes 
a new act of “publication", even if It occurs 
at the same time as the technical contribution 
of the service to the original broadcast* 

111. Roproduciioo 

/. Amendments Made to the Reproduction 
Concept (Articles 13 and 14) 

No radical changes have been made here. 

In Article 13. cinematographic adaptation 
is expressly mentioned as an example of 
rrpit^uction. Article 14 has been made 
clearer. 11 has been modernized in such a way 
as to cover not only discs and sound tape 
recordings but also videograms and other 
similar apparatus. 

Z The Right of Borrowing and the Right of 
Quotation 

The old Article 16 was badly drafted and 
regulated these rights in a rather 
unsystematic way. The new drafting makes a 
clear-cut distinction and lays down quite 
elaborate rules for each of the two rights. It Is 
not necessary to go into the dataiU here. 

3, The problems of Tapes and Photocopies 
(Articles 16b and 17) 

This is an ultramodern problem which has 
caused concern to a great number of 
legislators. The preparation of the 
amendments was long and hard, and it was 
accompanied by what on paper were bitter 
quarrels between the parties concerned. For 
the rnoment. it seems that an acceptable 
solution has been found. The subject-matter 
is difficult, and some explanation It therefore 
necessary. 


* A distinction should be made between “centra) 
antennas'* and “collective antonnea’* The latter is 
only a technical installalion designed to iinprm j 
reception, whereas (he former brings lo a certain 
public broadcasi which otherwise would not reach 
their receivers. See also Franca Klaver. Xurreni 
Devekipments in Wire Television" iff Copyright 
1969. p. 5flL 


4. Main features: the thret* coU'gorica 

First category: reproduction • confined tos 
few copies and intended solely for the 
personal practice, study or use of the person 
who mukus the copies or orders the copies to 
be made exclusively for himself. 

I1iis category was already to be found tn 
the old text, except for the potium who 
“orders the copies to be made". 

Second coO^ory: (he reproduction of 
books, pamphlets, documents. etc„ in the 
performance of duties within thi^ public 
service or for the fulfillment of the tasks 
incumbent on public service institutions. 

This category was aeated by the new Law, 
life rules written into Articles 16h and 17 am 
Indeed rather harsh, and it seemed i%ece%^*ity 
to allow a degree of freedom, especially for 
institutions like the Patent Council, public 
libraries, etc. 

Third category: reproduction of books, 
pamphlets, articles, etc^ for the use of 
enterprises and similar institutions. 

This Is another newly-created category 
There can be no doubt that, for Industry in 
particular, the freedom lo make photocopies 
has a very definile importance. 

JL The ruhs in Articles 16b and 17 

A special system has been inlroduceil for 
each of the above categories. 

First Category: Private Use 

(i) Reproduction for private use. as defined 
aljove, is in principle free. 

(ii) In the case of writings (books, 
pamphlets, articles, etc.), or shed music 
however, reproduction most be confinciJ to 
“smal) portions" of the work, except for 
works which are out of print or short articles 
in periodicals. 

(iii) The exemption for “ordered" works 
does not apply to sound or video tapes, 

Second Category: Public Service and Public 
Service Institutions. 

I'he Uw itself contains no special rule in 
this respect but refers lo an administrative 
regulation. This regulation does not yd exi^t 

Third Category: Enterprises 

(i) Subject to the reservations specified 
under (ill) and (iv) the reproduction of artU Id 
appearing in newspapers or periodteaU Is 
free. 

|il) Subject lo the same reservations. th< 
repr^uctioa of “small portions of books, 
pamphlets or other writings'^ is permitt«9d 
11ie reservations are (he following: 

(iii) fa) The articles or writings must 
*'scientinc“. and lb) the number of copies 
must not exceed what the enterprise may 
reasonably need. 

(iv'l The person who makes the oopies nr 
orders the making of the copies must pay 
equitable remuneration to the author or to his 
successors in title. 

These then are the rules—summarized to 
an extreme—for the three categories referred 
lo atiove. The summary would not bo 
complete, however, if we dtd not mention one 
rule which is common to the first and third 


• Fftmi here on. the word “nrprodactlun** > 

alternatively the act of rrproducmg or (he copy 
pfxKluceti It fi the same in the Act. 












Federal Register / Vol. 50. No. 114 / Thursday. June 13. 1955 / Notices 


24607 


fffiniones^ and a highly important rule at 
Once the copies have been lawfully 
pfde they must remain in the possession of 
%t p<*rson who made them or ordered them, 
for instance. I would photocopy or cause to 
^photocopied all the articles on copyright 
jring in the magazine Gewtrbticher 
}lKHs9chutz und Urhtbemcht without 
fcttnlly subscribing to it. thereby building up 
I rich specialized library. However, this 
libriry must on no account come into the 
pssseMion of another person. The same 
would apply to tape recordings which I made 
Igrmy own pTi\^te use. SimiloHy. the 
mtrrprfsa possessing lawfully-made 
photocopies of scientific articles may only 
|lvf these to "'persons employed by'* it which 
ior practical purposes means to persons who 
hivf an immediate need for them in 
coonccUon with sdentific research carried on 
tf part of their duties within the enterprise. 

^ Ad ninktratii’B hw. IntemaUonal /ow. 

Eriry into force 

Thf' set of rules is not yet complete. The 
Qbcen has yet to determine, by 
idmmistralive regulation, the position of the 
psbiir servioa and of public Ulmirtes (aecond 
category). Moreover, the legislative 
proviiKuis on llbrarias still have to be 
eempletcd by administrative provistuna This 
tf why the entry into force of Article lOh and 
r is postponed to luly 1.1974. at the latest. 

This is not only reason, however. In 
pccnrdance with the national treatment 
ptnr.iple common to the two main 
bternational Conventions, the rules outliued 
•bovi will also produce their effects at the 
btfrnational level: publishers who are 
Htionob of ona of (he countries of the Bema 
Conxenlion or of the Universal Convention 
anil be entitled to **equitable remuneration'* 
for copies made under the legal license 
p«nt^ to Dutch enterprises. How can this 
>^iuneratlon be collected? Obviously, wre are 
ilso m need of a specialized body to 
undenahe the collection and distribution of 
dbr suoM owed b>' industry. Foreign 
pttbiifhecs interested In this question would 
pcrh;^ps Jo well to contact the Royal 
Atiodtttion of Netherlands Publishers 
tKM ■B^~KoninAitfke Nederlamfse 
Oitiit^widfond Herengmcht 209. 

Am^terdaail. 

Moral rights 

For the first time since 1912. the legislator 
iuii devoted an entire article (Article 25) to 
ouirdil rights. Until now the moral rights 
iccorded to authors consisted of a few 
pcerogatives In varions placet in the Act. but 
I ly^temaHc regulation of the questkin was 
bciing. 

We shall not go Into the details of the new 
visions, which are to be found in Article 
25 of the Law published above. 

The Convention (Brussels text) lays 
ttrtsi on the right to daim authorohip of the 
voriL 

Our new Act seems, on the one hand, to 
I “fford more extensive protection and. on the 
oAer. to grant fewer rights. 

‘Hve Act affords protection (Articel 2&(a)t 
^1 only against publication of the work 
■Hler a name other than that of the author 
(md other comparable infringements!, but 


also under a title other than that chosen by 
the author. 

On the other hand, the Netbcrlandi 
legislator has not expressly conferred the 
ri^t to demand that the name of the author 
be mentioned on copies of the svork. A few 
years aga this right was at issue in a dispute 
which aroused quite considerable Interest 
(President of the Court of The Hague. |anuary 
25,196S. NedeHandee /uri$prudentie 1965, 76: 
Ars Aequi XiV. 196, with note by Hirsch* 
Ballin: summary proceeding). The author of 
two chApters->out of eIeven-~of a book on 
economic history claimed the right to be 
mentioned as co-author on copies of the 
book, and his datm was dismissed. Are we 
then to assume that this decision has been 
sanctioaed in the new text of the Act? It is 
hardly likely. For a start, the criHcitm by 
Professor Hirsch-Ballin. in the note referred 
to above, was so severe that a judge would 
need courage to render the same decision 
when anolW case came up. Moreover, the 
preparatory work on the new Article 25 
provides no topport for the argument that the 
Ifglslalor had Mlberatrly toi^t not to grant 
the right in question. 

For the same reason we do not believe that 
the level'of protection in the Netherlands is 
lower than that of the Berne Convention. 
Professor Ulmer wrote: ''Development has not 
finished It is not possible at present to make 
on exhaustive enumeration of the 
prerogatives Included among moral rights*' 
(Urheber-und VeriagerecL pp. 259 and 260). 

If. iK>w. the Netherlands legislator recognizes 
the right of authorship in unambiguous (arms, 
he is presumed to have accepted this rigjht in 
its entirety, even if he has not specified all 
the prerogatives which such a right might 
embody. 

Provision is then made (under (b)) for the 
right to object to any modification of the 
w'ork. It Is not requii^ that the modification 
be **prejudicial to the honor or reputation of 
the aulhoK*. There it restriction, however, in 
the provision according to which this right of 
the author may not be exercised when it 
would be unreasonable to object to the 
modification concerned. For a practical case, 
we refer the reader to Copyright, 1972. pp. 77 
and 76. 

This is followed by fc}, which deals with 
the proiectioo against "any distortion. 
mutUatioo or other modification of the work 
which would be prejudicial to the honor or 
reputation of the author (this being bated on 
Article 0^ of the Berne Convention! or to his 
value as such". 

As far as moral rights after the death of the 
author are concerned, the system is not 
entirely satisfactory. In principle, moral rights 
subsist as tong as pecuniary rights, yet the 
exercise of moral rights after the death of the 
author belong only to the person appointed 
by wilt In the ab^ce of a will therefore, it 
is impossible to exercise the moral rights of 
the author after his death. This somewhat 
unfelicltoos provision was introduced as a 
result of an amendment in the course of the 
debates in Parliament. The reason behind It 
-is that if the author has not taken the trouble 
to provide for his moral rights post mortem. It 
is not for the legislator to do so for him. The 
Chamber of Deputies seems to have 
overlooked the fact that sudden death can 


take the author by surprise, and that a work 
which seems of little importance during his 
lifetime cun. after his death, acquire 
considerable value. 

One more word on the English Inanslatiun 
of this Article. It is provided that: 

'The rights referred to under (o) and (5) 
above may be transferred when 
modifications are to be made to the work or 
to its name.** 

It should not be deduced from this that 
moral rights or parts thereof are tranaferable. 
Thia it not so. The original text uses the 
expression **afstand doen ran *..**, which 
means “renounce". To give an example, the 
author of a novel who consents to the 
cinematographic adaptation of that novel 
may, by contract, undertake not to oppose the 
modifications which the authors of the 
cinematographic work might see fit to make 
in the dialogue or in the sequence of events 
embodied in the pre-exisUqg work. On the 
other hand, the author's right to object to 
distortion, mutilation, etc., is reserved by e 
IcgUlative provision which does not permit 
any derogation by contract. 

V. International law 

The Netherlands Copyright Act it 
applicable, according to its Article 47, "to all 
literary, scientific or artistic works published 
for the first time in the Netherlands", 

This provision is not new. What is new is 
the definitloQ of the concept of publication. 

“A work shall be deemed to have been 
published within the meaning of this Article 
when it has appeared in print or. in genera), 
when copies of the work, irrespective of their 
nature, have been made available to the 
public in sufficient quantity." 

At first sight, this dafinitiofi seems innocent 
enough. Yet the preparatory work on this 
amended text shows that the legislator 
wanted to deny protection under Netherlands 
law to the original text of a work published 
for the first time in translation in the 
Nctberlanda. We consider this an unhappy 
amendment. Moreover, it could be wondered 
whether the phrase quoted above is clear 
enough to rule out an Interpretation which is 
quite the opposite of the legislator's intention. 

VL Prospects 

The 1946 Brussels text of the Bruce 
Convention bss been rstified by the 
Netherlands, which means that, in spite of 
the substantial advances we have made, we 
are still 25 years behind the times. Ws are 
aware of this, and the Minister of lustice has 
already taken steps to bring about the 
amenc^enls in our domestic legislation 
which would enable us to accede to the 
Stockhohn-Paris text 

Thla gives rise to a considerable number of 
questions. For instance, should a special 
r^ime for dnemalographic works be 
introduced before accession is possible to the 
Berne Convention as revised at Stockholm 
(Articles 14 and 14 •••)? For one thing, these 
Articles ore applicable only in international 
situations, leaving national legislators 
completely free, and for another, the Articles 
appear to presuppose that countries of the 
Union determine in one way or another the 
status of dnematographic works. Our Law 
has never yet contain^ any express rules on 
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Ihli. PotnU of law retaUn^ to cinemaitY^aphic 
works hove bcifn resolved—ami very 
•atUfactorily too—by court decisionn 
rrndered on the basts of geneml legal 
principifis. Is this sufficient for a country 
which wishes to accept Articles 14 and 14^ 
of the Beme Convention? And this is only one 
question among many. 

l*he introduction of a completely new 
copyright legislation Is generally a long 
drawn-out operation: in the Federal Republic 
of Germany, the RefemntBnentwurfe date 
back to 1954. but the new Act came out only 
In 1965, In France, the preparation of the 1957 
Act began in 1944. Will the way to accession 
by the Netherlands to the most recent text of 
the Beme Convention lead over the mountain 
of a large-scale revision of domestic 
legislation? Or will the Netherlands legislator 
content himself for the moment with partial 
revisions? The choice has yet to be made. 

(KR Doc, 85-14130 Filed 6-12-65; 8:45 am] 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishing Import Limit for Certain 
Man-Made Fiber Textile Products 
Produced or Manufactured In 
Indonesia 

|une 10.1985. 

I'he Chairman of the Committee for 
Ihe Implementation of Textile 
Agreements (CfTA), under the authority 
contained in E.0.11651 of March 3.1072, 
as amcncled, has issued the directive 
published below to the Commissioner of 
Customs to be effective on June 14.1985. 
For furtlter information contact Jane 
Corwin. International Trade Specialist 
(202) 377-4212. 

Background 

On March 22,1985 a notice was 
published in the Federal Register (50 FR 
11533), which established an import 
restraint limit for women*8. ^rls* and 
infants* trousers, slacks, and shorts in 
Category 648, produced or manufactured 
in Indonesia and exported during the 
ninety-day period which began on 
February 28.1985 and extended through 
June 30.1985. pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber 
Texllle Agreement of October 13 and 
November 9.1982, as amended, between 
the Governments of the United Slates 
and Ihe Republic of Indonesia. The 
notice also stated that the Government 
of the Republic of Indonesia is obligated 
under the bilateral agreement, if no 
mutually satisfactory solution Is reached 
on a level for Category 648 during 
consultations, to limit its exports during 
the period which began on February 28, 
1985 and extends through the end of Ihe 


agreement year. |une 30.1985. to 361,844 
dozen. 

The notice also stated that 
merchandise in the category which is in 
excess of the ninety-day limit if it is 
allowed to enter, may be charged to the 
prorated limit. 

The United States Government has 
decided, ina.smuch as no solution has 
been agmd concerning this category, to 
control imports at the designated limit. 
The limit may be adjusted to include 
prorated swing and carryforward. 

A description of the textille categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7,1983 (48 FR 15175). 
May 3.1983 (48 FR 19924). December 14. 
1963 (48 FR 55607), December 30.1983 
(48 FR 57584), April 4.1984 (49 FR 
13397), June 2a 1984 (49 FR 26622). July 
la 1984 (49 FR 28754), November 9.1984 
(49 FR 44782). and in Statistical 
i ieadnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

Walter C. Lenahan, 

Chairman^ Committee for the Implementation 
of Textile Agreements, 

Committee for the ImphmienUtlon of Textile 
Agreements 

|tme 10.1985. 

Commissioner of Customs. 

Department of the Treasury, Washington, 

D,C 

Dear Mr. Commissioner Under the terms of 
Section 204 of the Agricultural Act of 1956 as 
amended (7 U.aC. 1654): pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of October 13 and 
November a 1982. as amended, between the 
Governments of Ihe United States and the 
Republic of Indonesia: and in accordance 
with Ihe provisions of Executive Order 11651 
of March 3,1972, as amended, you are 
directed to prohibit effective on June 14. 

1965, entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of msn-mide 
fiber textile products in Category 648. 
produced or manufactured In Indonesia and 
exported during the period which began on 
February 28.19^ and extends through |une 
30.1985. In excess of 361.844 dozen.* 

Textile products in Category 648 which 
have been exported to the United States 
during the previously established ninety-day 
period which began on February 26 1965 
shall be subieef to this directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13.1962 (47 
FR 55709). as amended on April 7,1963 (46 FR 
15175). May 3,1983 (48 FR 19924). December 
14.1983 (48 FR 5S607). December 30.1983 (46 
FR 57564). April 4.1984 (49 FR 13397). June 26. 
1984 (49 FR 26622). July 16.1984 (49 FR 29754), 
November 9.1964 (49 FR 44782), 


*Tht limll Hat not been ad|utted to reflect eny 
imports exported after February 27.1985. 


In carrying out the above directiomi; Ihe 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Commiltoe for the Implemenlatlon o( 
Textile Agreements had deiermined Ihoi 
these actions fall within the foreign affain 
exception to the rulemaking provisions of S 
use. 553. 

Walter C Lenahan. 

Chairman, Committee for the tmplementatm 
of Textile Agreements, 

|FR Doc. 85-14251 Filed 6-12-65; 6:45 am] 
■(LUNQ COOC SStiMM^ 


Import Restraint Limit for Certain 
Cotton Textile Products Produced or 
Manufactured In Malaysia 

June la 1965. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authonty 
contained in E.0.11651 of March 3.1972. 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on June 14, 1965. 
For further information contact Jane 
Corwin. International Trade Sp^alist 
(202) 377-4212. 

Background 

On December 3,1984. the United 
States Government, under the terms of 
the Bilateral Cotton. Wool and Man 
Made Fiber Textile Agreement of 
December 5.1980 and February 29.198i 
requested the Government of Malaysia 
to enter Into consultations concerning 
exports to the United States of cotton 
sheeting in Category 313. produced or 
manufactured in Malaysia. While 
agreement has been reached, diplomatic 
notes have not been exchanged. The 
Government of the United States has 
decided, therefore, to control imports in 
this category at the prorated level of 
5.392.670 square yards, provided under 
the consultation mechanism of the 
bilateral agreement for goods exported 
during the six-month period whi^ 
began on December 31,1984 and 
extends through June 30.1985. Should 
the notes be exchanged between Che 
Governments of the United Stales and 
Malaysia, further notice will be 
published in the Federal Register. THp 
level has not been adjusted to reflect 
any imports exported during the period 
which began on December 31,1984. 

Such imports during the Junuary- 
March period of 1965 have amounted to 
444.024 square yards and will be 
charged. As Ihe data become available 
further charges will be made to account 
for the period which began on April 1. 
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1985 and extends through the effective 
date of this action, as well as thereafter 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 VR 55709). us 
amended on April 7,1983 (48 FR 15175). 
May 3.1983 (48 FR 19924). December 14. 
1983 (48 FR 55807). December 30.1983 
(48 FR 57584). April 4.1984 (49 VR 
13397). fiine 28.1984 (49 FR 26622), |uly 
15.1984. (49 FR 28754). November 9.1984 
|49 FR 44782). and in Statistical 
Headnote 5. Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

Walter C. Lenahen. 

Choirwatu Commttt^ for the Implementation 
cf Textile ApreemenU. 

Coenmittae for the ImpIementoUoti of Textile 

Ajert^ements 

)une 10.1965 

Commissioner of Customs. 

Deportment of the Treasury, Washington, 

aa 

Deer Mr. Commissioner Under the terms of 
Section 204 of the Agricultural Act of 1956. as 
amfmded (7 U.SC 1854). and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as extended on December 15.1977 and 
IVeember 2.1961; and in accordance with the 
provisiooi of Executive Order 11851 of March 
11972, as amended, you are directed to 
prohibit, effective on June 14.1965, entry into 
the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton textile products in Cate^ies 313 
produced or manufactured in Malaysia and 
exported during the six month period which 
began on December 31.1964 and extended 
through June 30,1965 in excess of 5.392.870 
iquiire yards. ^ 

Textile products in Category 313 which 
have been exported to the United States prior 
to December 31.1984 shall not be subject to 
this directive. 

Textile products in Category 313 which 
have been released from the custody of the 
Customs Service under the provisions of 
W U-S.C. 1448(b) or 14d4(B)(l)(A) prior to the 
rifretive date of this directive shall not be 
denied entry under this directive. 

A description of the textile categories in 
lenns of T.SU.S.A. numbers was published in 
Ihe rederal Register on December 13.1082 (47 
HI 55700). as amended on April 7.1963 (48 FR 
13175). May 3.1683 (48 FR 19924). December 
1i 1983 (48 FR 55607), December 3a 1983 (48 
Hi 57564). April 4.1964 (49 FR 13397). June 28. 
1964 (49 FR 20622). |uly 16.1984 (49 FR 28754). 
Noveml>er 9.1984 (49 FR 44762). and in 
Statistical Headnote 5. Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1965). 

In carrying out the above directions, the 
^mmissioner of Customs should construe 
^try into the United States for consumption 


'Tht limit Imm not been adiuatod to reflect any 
t*Poni exported after December 36 1964. Imports 
the January-March 1665 period have 
■■ounted to 444.024 square yar^. 


to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C 553. 

Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

|F*R Doc. 85-14250 Filed 6-12-85: 845 am] 
BILLMO CODE SSfO-On-H 

Request for Public Comment on 
Bilateral Textile Consultations With 
Government of Malaysia To Revlevir 
Trade in Category 613pt (Polyester/ 
Cotton Lightweight Fabric) 

June 7.1965. 

On May 29.1985, the Government of 
the United States requested 
consultations with the Government of 
Malaysia with respect to Category 613pt. 
(currently under TSUSA numbers 
338.5039. 338.5042, 338.5043, 3385047. 
338.5048. 338.5053. 3385054. 3385058 
and 3385059). This request was made on 
the basis of the agreement, as amended, 
between the Governments of the United 
States and Malaysia relating to trade in 
Cotton. Wool and Man>Made Fiber 
Textitles and Textile Products of 
December 5.1980 and February 27.1981. 
The agreement provides for 
consultations when the orderly 
development of trade between the two 
countries may be impeded by imports 
due to market disruption, or the threat 
thereof. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consulations between the two 
governments. GITA, pursuant to the 
agreement, as amended, may establish a 
prorated specific limit for the entry and 
withdrawal from warehouse for 
consumption of textile products in 
Category 613pt., produced or 
manufactured in Malaysia and exported 
to the United States during the period 
which began on May 29,1985 and 
extends through June 30.1985. 

'The Government of the United States 
had decided, pending agreement on a 
mutually satisfactory solution 
concerning this category, to control 
imports during the prorated sixty-day 
consultation period (May 29.1985 
through June 30.1985) at a level of 
1.323.313 square yards. In the event the 
limit established for the prorated 
consultation period is exceeded, such 
excess amount, if allowed to enter, may 
be charged to the level established 
during the subsequent restraint period. 

A summary market statement for this 
category follows this notice. 

Anyone wishing to comment or 
provide data or information regarding 


the treatment of Category 613pl. under 
the Bilateral Cotton. Wool and .Man- 
Made Fiber Textile Agreement with the 
Government of Malaysia, or on any 
other aspect thereof, or to comment on 
domestic production or availability of 
textile products included in this 
category, is invited to submit such 
comments or information in ten copies 
to Mr. Walter C. Lenahan. Chairman. 
Committee for the Implementation of 
Textile Agreements. International Trade 
Administration. U.S, Department of 
Commerce. Washington. D.C. 20238 
Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Commets or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce. 

14th and Constitution Avenue NW^ 
Washington. D.C. 20230, and may be 
obtained upon written request. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute foreign 
affairs function of the United States.’" 
Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Malaysia—Market Statement 

Category 613 PL^Potyester/Cotton 
Lightweight Fabrics * 

May 1985. 

Summar>' and Conclusions 

US. imports of Category 613PI — 
lightweight polyester/cotton fabrics—from 
Malaysia doubled during the year-ending 
March 1985 period to 8.9 million square 
yards. 11iis increase accrued after .Malaysia’s 


1 Until March 31.1985. U.8 importii of these 
fabrics entered under 'fSlISA Not- 3385035. 
3.185096.3385039 and 3385041. From April 1.1985. 
fabrici ander thli categor>' have entered under 
TSUSA nurobera 3385099. 3385612. 3385043, 
338.5047. 3385048 338.5063, 3385054. 3385058 and 
3385050. TImi TSUSA number aisignmenlB have 
been changed In order to bring the United Statei 
tyilem into accordance with the Hartnonioed Code. 
Doth the ayitefn in effect prior to April 1. and the 
new system cover alt Imports of polyesief/cot ton 
gray to printed plain weave fabrics weighing not 
over 5 ounces pel square yard Imports of these 
fabrics direcIty impact the market for US produced 
printcloth. batistes, broadcloths, yam-dyed fabrics, 
and cither lightweight. polyester/coHon fabrics 
which are product for tale before finishing. 
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imports tripled in cslcRd^tr year IdM. This is 
a sharp and substaniiiit increase in imports 
into 0 sector already adversely affected by 
Imports. 

Appraximafely 00 percent of Malaysia's 
impo^s of these It^htweb^hf fehrfcs %vcre 
entered vnder TSUSA No. 338.5035, 
polycfster/cotfoo gray fabrics. Mala 3 rsia was 
the third brgest stippber of this TSUSA 
number, accountiog for 15 perccot of the loUl 
yearH!naing March 19B5 imports. Most of the 
n*matning imports from MaUysta entered 
under TSUSA Not. 330-5036 and 33&5041. 
polyester/cotton bleached and printed 
fabrics, respectively. These Imports from 
Malaysia are entered at duty-paid landed 
values which are bel4m the U.S. producer 
price for comparable fabrics. These and other 
factors lead the United States Government to 
conclude that Imports horn Malaysia are 
treating a real of marhel disruption tn 
the United States for such fabrics. 

U.8. Market Share Loss 

The U.S. producers* share of lightweight 
polyester/cotton fabric market declined from 
67 percent in 1982 to 58 percent In 1983 and 
continued to drop in 1981 at 48 percent. The 
U.S. market for these fabrics expanded 
during this period, however, the mcTease in 
imports accounted for all lha market growth 
from 1962 to 1964. 

U.S. Production 

U.S. production of thtfse fabnea produced 
for sale has trended downward since data 
became available In 1882. During 1982>1984. 
unnual production of lightweight polyester/ 
cotton fabrics for sale dropped in each 3 rear 
declining from 62.6 million square yards to 
60.5 million, or an average decicasc of 6.5 
million square yards per year. 

Imports 

U.S. Imports of Category 613 Pt. from all 
icNirces increased by 17.9 million square 
yards to a record level of 90.6 millkm square 
yards In the year-ending March 1965. Imports 
during the first quarter of 1965 were 23.5 
million square yards, up 11 percent from the 
first quarter of 1984. 

ImpcKt Penetration 

The ratio of imports to domestic production 
of lightweight polyesicr/ootlon sain fabric 
has more than doubled in the past two years, 
rising from 564 percent in 1962 to 110^ 
percent in 1964. 

Import Values 

Approximately 75 percent of total Category 
613 imports from Malaysia were entered 
under TSUSA Na 3. 1 6503 5 , poiyester/colton 
gray plain weave fabrics wiping not over 5 
ounces per square yard. The duty-paid values 
of these Imports fr^ Malaysia %vere below 
the U,S prt^ucer price for comparable 
fabrics. 

Conuniltce for tha hnplemanlation of Taxiila 
Agrefummls 

lune 7.1965. 

Commtssi4)ner of Costoms, 


Dcportjimtt of the Trrosury. Washington, 

DC. 

Dear Mr. Commissioner Under the terms of 
section 201 of the Agrlcuflurii! Act of 1956. as 
amended (7 U.S.C 1654). and the 
Arrangement Regarding international Trade 
in Textiles done at Geneva on December 20. 
1973. as extended on December 15. 1977 and 
December 22. 1981: pursuant Co the Bilaleral 
Cotton. Wool and Man-Made Fiber Textile 
Agreemenl of December 5, 1900 and February 
27, 1981. as amended, between the 
Covernmants of the United States and 
Malaysia; and in accordance with the 
proviaiana of Executive Oder 11651 of March 
3.1972, as amended, you are direcled to 
prohibit effective on )une 13.1965. entry into 
the United States for consumptioo and 
withdrawal from warehouse for consumption 
of textile products in Category 6l3pL* 
produced or manufactured in MalaysUi and 
exported during the prorated consultation 
period which b^n on May 29.1965 and 
extends through |une 30,1965. in excess of 
1.323.313 square yards.* 

Textfle products in Category 613pt. which 
have been exported to the United States prior 
Co May 29 .1985 shall not be subfect to this 

- If— 

(iirecTive. 

Textile products fn Category 613pt, which 
have been released from the custo^ of the 
US. Cirsloro Service under the provisions of 
10 U.8.C. I440fb) or 14d4|8Kt)(A) prior to the 
effective date of this directive shall not be 
denied entry under this directive. 

A description of the textile categories In 
terms of TSU.S.A. numbers was pubKthed in 
the Fadaral Reglstur on December 13,1962 (47 
FR 557091, os amended on April 7.1963 (48 FR 
15175). May 3.1963 (48 FR 19924). December 
14.1963 (FR 55607). December 3^ 1983 (46 FR 
57564). April 4.1984 (49 FR 13397), |une 28. 

1964 (49 FR 26622). |uly 16.1904 (48 FR 28754). 
November 9.1964 (49 PH 44782). and in 
SUtistical Headnote 5» Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (198S1. 

In carr3dng out the above directlona. the 
Commissioner of shookl construe 

entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rioo. 

The Committss for the Impiemenlation of 
Textile Agreements has determined that this 
actloo falls within the foreign offaira 
exception to the rulemaking proviskios of 5 
U S.C. 553. 

Sincerely, 

Walter C Lenahan. 

Chairman, Committee for the ImpienfeataUoD 
of Textile Agreements, 

|FH Doc. 85-14267 Filed 6-12-65; 8:45 an) 
6IUJNQ CODE ssm-on-ai 

‘ In Category 813. convnlty under TSUSA 
numbsfs SMM9 S3650CL 3368043, 3363047. 
3365046 336386313065064.3365066 01X133650^ 
'The lavft of rratraisl has oat baas ad|asted lo 
redact any importa exporimi after May 26.1985. 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

DOO Advisory Group on Electron 
Devices, Advisory Committee Meeting 

SUMMARV: Working Group A (Mainly 
Microwave Devices) of the DoD 
Advisory Croup on Electron Device!} 
(AGED) announces a closed session 
meeting. 

DATE: The meeting will be held at 9:00 
a.m. Wednesday. 10 |uly and 8:30 a.m. 
Thursday 11 July 1985. 

ADDRESS: The meeting will be held at 
Palisades Institute for Research 
Services. Inc,, 2011 Crystal Drive. One 
Crystal Park. Suite 307, Arlington. 
Virginia 22202, 

FOR FURTHER INFOflMATlON CONTACT; 

Harold Summer. AGED Secretariat. 201 
Varick StreeL New York, 10014. 

SUPPLEMENTARY INFORMATfON: The 
mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Research and Engineering, the 
Director. Defense Advanced Research 
Projects Agency and the Military 
'Departments with technical advice on 
tho conduct of economical and effective 
research and development programs in 
the area of electron devices. 

The Working Group A meeting will be 
limited to review of research and 
development programs which the 
military propose to initiate with 
Industry, univetrsities or in their 
laboratories. This microwavt device 
area includes programs on 
dev^opments and research related to 
microwave tubes, solid state microwave, 
electronic warfare devices, milliineter 
wave devices, and passive devices. Tbs 
review will include classified program 
details throughout 

In accordance with Section 10(d) of 
Pub. L 92-483, as amended, (5 U.S.C 
App. 11 section 10(d] (1062)). it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.aC. 552b(cUl) (1982). and that 
accordingly, this meeting will be closed 
to the public. 

Dated: June la 1982. 

Patricia H. Maana, 

OSD Federal Register Liaison Officer, 
Department of^fense. 

|fH Doc. 65-14236 Piiod 6-12-66; i(45 am) 
6IUJMQ COOC MIS-at-R 
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department of education 

Office of Vocational and Adult 
Education 

Application Notice for New Awards 
Under the Vocational Education Indian 
and Hawaiian Natives Program for 
Fiscal Year 1986 

agency: Department of Education. 
action: Notice. 

summary: Applications are invited for 
new projects under the Vocational 
Education Indian and Hawaiian Natives 
Program. This application notice covers 
awards for Indian tribes and Indian 
organizations and does not apply to 
swards for Hawaiian natives. 

Jhe authority for this program is 
contained in section 103 of the Carl D. 
Perkins Vocational Education Act Pub. 
Li»8-524. 

litis program awards grants to Indian 
tribes and Indian organizations which 
are eligible to contract with the 
Serretary of the Interior for the 
administration of programs under the 
Indian Self-Determination and 
Fducational Assistance Act of 1975. Pub. 
L 93-638, (25 U.S.C. section 450 note) or 
under the Act of April 16,1934 (25 U.S.C. 
sections 452-457). Awards are subject to 
section 102 of the Indian Self- 
Determination Act and the relevant 
provisions of sections 4. 5, and 6 of the 
Act of 1934. 

'Fhe purpose of the awards is to 
provide opportunities to Indian tribes 
and Indian organizations to plan, 
conduct, and administer vocational 
education programs. 

Closing date for transmittal of 
application: Applications for a new 
awards mustl^ mailed or hand 
delivered on or before August 16,1985. 

Applications delivered by mail: 
Applications sent by mail must be 
Addressed to the U.S. Department of 
Education. Application Control Center. 
Attention: (84.191) 400 Maryland Avenue 
SW, Washington. D.C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
folio wing: 

(1) A legibly dated U.S. Postal Service 
postmark, 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S, Secretary of 
Education. 

If an application is sent through the 
li S. Postal Service, the Secretary does 


not accept either of the following as 
proof of mailing: (1) a private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with Its local post ofTice. 

An applicant is encouraged to use 
register^ or at least first class mail. 

Each late applicant will be notified that 
its application will not be considered. 

Applications delivered by hand: 
Applications that are hand delivered 
must be taken to the U.S. Department of 
Education. Application Control Center, 
Room 5673. Regional Office Building 3. 

7th and D Streets SW., W^ashington. D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.ra. and 4:00 p.m, 
(Washingtion. D.C. time) daily, except 
Saturdays. Sundays, and Federal 
holidays. 

Applications that are hand delivered 
will not be accepted by the Application 
Control Center after 4:00 p.m. on the 
closing date. 

Program information: Applications 
are accepted from Indian tribes and 
Indian organizations which are eligible 
to contract with the Secretary of the 
Interior for the Administration of 
programs under the Indian Self- 
Determination and Educational 
Assistance Act. Pub. L. 93-638. (25 
U.S.C. section 450 note) or under the Act 
of April 16.1934, (25 U.S.C. sections 452- 
457). 

Proposed regulations under the Carl 
D. Perkins Vocational Education Act 
were published in 50 FR-3626-3667 on 
january 25.T985. Poposed regulations 
covering this program. 34 CFR Parts 400 
and 410. were included in these 
regulations. Applications are being 
accepted based on the proposed 
regulations. If any substantive changes 
are made in the final regulations for this 
program, applicants will be given an 
opportunity to revise or resubmit their 
applications. 

Croup applications: Under the 
Education Department General 
Administrative Regulations (EDGAR). 34 
CFR 75.127-75.129, eligible parties may 
apply as a group for a grant. 

If a group of eligible parties applies 
for a grant, the members of the group 
shall either— 

(1) Designate one member of the group 
to apply for the grant: or 

(2) F^stablish a separate, eligible legal 
entity to apply for the grant. 

The members of the group shall enter 
into an agreement that— 


(1) Details the activities that each 
member of the group plans to perform; 
and 

(2) Binds each member of the group to 
every statement and assurance by the 
applicant in the application. 

The applicant shall submit the 
agreement with its application. 

If the Secretary makes a grant to a 
group of eligible applicants, the 
applicant for the group is the grantee 
and is legally responsible for— 

(1) The use of all grant funds; and 

(2) Ensuring that the project is carried 
out by the group in accordance with 
Federal requirements. 

Each member of the group is legally 
responsible for carrying out the 
activities it agrees to perform, in 
accordance with 34 CFR 75.127-75.129. 

Application forms: Application forms 
and program information packages are 
expected to be available by June 17, 

1985. These may be obtained by writing 
to the Special Programs Branch, Room 
5052. ROB 3, Office of Vocational and 
Adult Education, U.S. Department of 
Education, 400 Maryland Avenue. SW'., 
Washington, D.C 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information package is only intended to 
aid applicants in applying for assistance 
under this program. Nothing In the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirements beyond those 
specifically imposed under the statute 
and regulations. 

The Secretary is soliciting 
applications for awards of up to three 
years duration. Applications for multi¬ 
year awards must have the information 
required by 34 CFR 75.117, including a 
budget for the first year and an estimate 
of the Federal funds needed for each 
budget period of the project after the 
first budget period. 

The Secretary strongly urges that the 
narrative portion of the application not 
exceed 25 pages. 

The Secretary further urges that 
applicants not submit information that is 
not requested. 

Available funds: It is expected that 
$1,638,371 will be available for new 
projects in fiscal year 1966 for Indian 
tribes and Indian organizations. 

It is estimated that these funds could 
support up to 9 new projects. 

The anticipated average award for 
each new project is approximately 
$180,000 per year. 










2481Z 


Federal Register / Vol. 50. No. 114 / Thursday, June 13. 1985 / Notices 


These estimates do not bind the 
Department of Education to a spodfic 
number of grants* or to the amount of 
any grant, unless that amount is 
otherwise specified by statute or 
regulations. 

Applicable regulations: Regulations 
applicable to this program indude the 
following: 

(a) When adopted in final form, 
regulations governing the Vocational 
Education Indian and Hawaiian Nabvcs 
Programs proposed to be codified in 34 
CER Parts 400 and 410. 

(b) The Education Department 
General Administrative Regulations 
(EDGAR). 34 CFR Parts 74. 75. 77, and 
78. 

Further Information: For further 
information contact Harvey Thiel or 
Timothy llalnon. Program Specialists, 
Special Programs Branch. Office of 
Vocational and Adult Education. 
Department of Education. 400 Maryland 
Avenue. SW.. Washington. D.C. 20202. 
Telephone (202) 245-2774. 

(20 U.S.C 2303) 

(Cstalotg of Federal Domestic Assistance No. 
84.101. Vocational Education—Programs for 
Indian Tribes. Indian Orgnohmtions. and 
Hawaiian Natives) 

Dated: fiuie 6^ 1985. 

Robert M. Worfhtngfon, 

Assistant Secreta ry for Vocational and Adult 
Education. 

|FR Doc. 05-14263 Piled 6-12-65: MS am) 
BILUNQ coot 4000-61-11 


Applicatioo Nofic# for Noocompeting 
Continuation Awards Under the 
Vocational Education Indian and 
HawaRan Natives Program for Fiscal 
Year 1986 

AGENCY: Department of Education. 
action: Notice. 

summary: Applications are invited for 
noncompeting continuation awards 
under the Vocational Education Indian 
and HawaUan Natives Program. This 
application notice is for Indian tribes 
and Indian organizations only. 

The authority of this program is 
contained In section 103(b) of the Carl D. 
Perkins Vocational Education Act (Pub. 
L 98-524). 

Under this program the Secretary may 
award grants or contracts to Indian 
tribes and Indian organizations which 
are eligible to contract with the 
Secretary of Interior for the 
administration of programs the Indian 
Self-Deleimination Act of 1975, Pub. L 
98-838 (25 U.S.C. section 450 note) or 
under the Act of April 16,1934 (25 USX), 
section 4S2-457). Awards are subfect to 
section 102 of the Indian Self- 


Determination Act. and the relevant 
provisions of sections 4. 5. and 6 of the 
Act of 1934. 

The purpose of the award is to 
provide F^cral support to Indian tribes 
and Indian organizations to plan, 
conduct, and administer vocational 
education projects or portions of 
projects that are authorized by and 
consistent with the Carl D. Perkins 
Vocational Education Act. 

Closing date for transmittal of 
appUcaUons: To be assured of 
consideration for funding, an applicant 
for noncompeting continuation awards 
should mail or hand deliver their 
applications on or before Septemlier 30. 
1985. 

If an application is late, the 
Department of Education may lack 
sufficient time to review it with other 
applications for noncompeting 
continuation awards and may decline to 
accept it 

Applications delivered by mail 
Applications sent by mail must be 
addressed to the U.S. Department of 
Education. Application Control Center. 
Attention: (84.101) 400 Maryland Avenue 
SW.. Washington. D.C 20202. 

An applicant muat show proof of 
mailing consisting of one of the 
following: 

(1) A l^ibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of maUing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S, Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail 

Applications delivered by hand: 
Applications that are hand delivered 
must be taken to the Department of 
Education. Application Control Center, 
Room 5673, Re^onal Officer Building 3, 
7lh and D Streets SW., Washington. D.C. 

The Applfcation Control Center will 
accept hand-delivered applications 
between 8:00 a m. and 4K)0 p.m. 
(Washington, D.C time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 


Program information: Applicationii 
are accepted from Indian tribes and 
Indian organizations which are eligible 
to contract with the Secretary of the 
Interior for the administration of 
programs under the Indian Self* 
Detennination Act. Pub. L 93-838 (25 
U.S.C section 450 note) or under the Act 
of April 16.1934 (25 U.S.C sections 452- 
457). 

Available funds: It is expected that 
$7,007,268 Will be available for 25 
noncompeting continuation awards in 
Fiscal Year 1966 under the Vocational 
Education Program for Indian tribes and 
Indian organizations. 

Ihese estimates do not bind the 
Department of Education to a specific 
number of grants, or to the amount of 
any grants, unless that amount is 
otherwise specified by statute or 
regulations. 

Appikaiion forms: Application forms 
and program i^ormation packages are 
expected to be ready for mailing by June 
17,1985. They may 1^ obtained by 
writing to the Spe^l Programs Branch. 
Office of Vocational and Adult 
Education. U.S. Department of 
Education. 400 Maryland Avenue SW., 
Washington. D.C 20202. 

Proposed regulations under the Carl 
D. Perkins. Vocational Education Act 
were published in 50 FR 3626-3867 on 
January 25.1965. Proposed regulations 
covering this program, 34 CFR Parts 400 
and 420. were included in those 
regulations. Applications are being 
accepted based on the proposed 
reguiatioiis. If any substantive changes 
are made in the final regulations for this 
program, applicants will be given an 
opportunity to revise or restdimif their 
applications. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information package is only intended to 
aid applicants in applying for assistance 
under this program, hfothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirements beyond those 
imposed under the statute and 
regulations. 

The Secretary urges that applicants 
not submit information that is not 
requested. (Information collection data 
contained in the application form has 
been approved by the OfBce of 
Management and Budget under OMB 
control number 1830-8013). 

Applicable regulations: Regulations 
applicable to this program nichide the 
following: 
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(a) When adopted in Hnal form, 
rtipilations governing the Indian and 
tiawaiian Natives Program, proposed to 
be codified in 54 CFR Parts 400 and 410. 

(b) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Parts 74,75, 77 and 
78. 

Further information: For further 
information contact Harvey G. Thiel or 
Ttmonthy D. Halnon. Program 
Spedalista. Special Programs Branch, 
Office of Vocational and Adult 
Education. Department of Education. 400 
M.iryland Avenue SW.. Washington. 

D C. 20202. Telephone (202) 245-2774. 

(20 US.C 2303) 

(Cdtalog of Federal Domestic Aasistance No. 
44 tot. Vocational Education—Programs for 
Indian Tribes. IndUs Organizations. ai>d 
tiiwaiian Natives) 

Dated* |unc 6.19116. 

Robert M. Worthington. 

tvf/sroA# Secretary for Vocalionat and AduJi 

tUiucatioic 

|FK Doc. 85-14246 Filed 6-12-SS; 8:45 ami 
•HUNa COOC 4000-01-M 


DEPARTMENT OF ENERGY 

V/est Valley Demonstration Proiect 
Availability of Pro)ect Plan and Nudaar 
Regulatory Commission Comments 

agency: Department of Energy. 

AcnoN: Notice of Receipt of the Nuclear 
Ri gulatory Commission's Comments on 
the Project Plan for the West Valley 
Demonstration Project and of the 
avidlabllity of the comments and plan 
for public inspection. 

sumiARv: The West Volley 
Demonstration Project Act, Pub. L 96- 
368>. (October 1. 1980) directs the 
Department of Energy to carry out a 
high-level liquid nuclear waste 
management demonstration project at 
the Western New York Nuclear Service 
Center in West Valley, New York- The 
purpose of the project is to demonstrate 
the solidification and preparation of 
h y.h4evel radioactive waste for 
pi»cement in a Federal repository for 
permanent disposal. The Act requires 
the Department to submit to the Nuclear 
Regulatory Commission |NRC). for its 
review and comment, a plan for the 
solidification of the highdevel 
radioactive waste at the Center, the 
removal of the waste for purposes of its 
solidification, the preparation of the 
<^Hsle for disposal, and the 
decontamination of the facilities to be 
used in solidifying the waste. The Act 
also specifies that upon receipt of the 
NRCs comments, the Department shall 
publish notice in the Federal Register of 


receipt of the comments and their 
availability for public inspection. In 
their comment letter of April 11.1965. 
the NRC indicated support for the 
general approach being taken by the 
Department as discussed by the plan. 
The Project Plan and NRC comments are 
available for public inspection at the 
locations noted below. 

Avaiiability: Copies of the Nuclear 
Regulatory Commission's comments and 
the Project Plan are available for public 
inspection at the following locations: 
U.S, Department of Energy. Freedom of 
Information Reading Room, Room IE- 
190. Forrestal Building. 1000 
Independence Avenue. NW„ 
Washington, D.C 205B5 
U.S. Department of Energy, West Valley 
Demonstration Project Public Reading 
Room. Rock Spring Road, West 
Valley. New York 14171 
FOR FURTHER INFORMATION CONTACT*. 

Dr. William H. Hannum. Director, West 
Valley Demonstration Project. U.S. 
Department of Energy. P.O. Box 191, 
West Valley. New York 14171 
Mr. lames a. Tori, Program Manager, 
W'est Valley Demonstration Project 
U.S. Department of Energy. Mail Stop 
NE-25. GTN. Washington, D.C 20545 

Issued hi Washington. D.C. June 3,1985. 
WUliom R. Voigt Jr.. 

Acting Director, Office of Terminal Waste 
Disposal and Remedial Action, Office of 
Nuclear Energy. 

|FR Doc. 85-14313 Filed 6-12-85:8:45 am| 
aiLUNQ COOC S49Sai^ 


Economic Regulatory Administnitfon 

Final Consent Order With Union Oh 
Company of Cahfomla 

agency: Economic Regulatory 
Administration, DOE. 

ACTION: Final Action on Proposed 
Consent Order. 

summary: The Administrator of the 
Economic Regulatory Administration 
(ERA) has determine that a proposed 
Consent Order between the Department 
of Energy (DOE) and Union OH 
Company of California (Union) shall be 
made final as proposed. The Consent 
Order resolves the issues of Union's 
compliance for the period June 1979 
through January 1901 with the DOE'S 
regulations regarding marginal and 
newly discovered crude oil. This matter 
was the subject of a Proposed Remedial 
Order (PRO). In selllemenf of the 
allegations contained in that PRO. 
Union will pay to the DOE S4.5 million, 
for distribution pursuant tp 10 CFR Part 


205. Subpart V. Piersons claiming to have 
been harmed by Union's alleged 
overcharges ivill then be able to present 
their claims for refunds in an 
administrative claims proceeding before 
the Office of Hearings and Appeals 
(OIb\). The decision to make the Union 
Consent Order final was made after a 
full review of written comments from 
the public. 

FOR FURTHER INFORMATION CONTACT: 
Laurence). Hyman. Office of Special 
CounseL Ecfmomic Regulatory 
Administration. U.S. Department of 
Energy. 1000 Independence Avenue. 

SW., Washiiigtoa D.C 20585. (202) 252- 
6727. 

SUPPIEMENTARY INFORMATION: 

I. Introduction 

II. Comments Received 

III. Analysis of Comments 

IV. Dedsioo 

1. Introduction 

On March 1,1985. ERA published a 
Notice announcing a proposed Consent 
Order between DOE and Union which 
would resolve matters pertaining to 
Union's compliance with the regulations 
regarding marginal and newly 
discovered crude oil. (50 FR 8376.) The 
proposed Consent Order requires Union 
to pay $4.5 million for the settlement of 
alleg^ overcharges of $3.8 million 
excluding interest. 

The March 1 Notice sets forth ERA'S 
view that the settlement is favorable to 
the government and in the public 
interest. The Notice solicited written 
comments from the public relating to the 
adequacy of the terms and conditions of 
the settlement, and whether the 
settlement should be made final. 

IL Comments Received 

ERA received three timely written 
comments and one late ivritten 
comment. 

All four coments addressed only the 
ultimate disposition or distribution of 
the Union settlement funds: none 
addressed the adequacy of the 
settlement amount or the terms and 
conditions of the proposed Consent 
Order. The four commenters were: 

Air Transport Association of America. 

Washington. D.C 
Attorneys General of 
Arkansas.Delaware. Iowa. Louisiana. 
North Dakota. Rhode Island, and 
West Virginia. 

Attorney General of Texas 
Solar Station. Inc.. Oakland. CA 

111. Analysis of Comments 

The March 1 Notice solicited written 
comments to enable the ERA to receive 
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information from the public relevant to 
the decision as to whether the proposed 
Consent Order should be finalized os 
proposed, modified or rejected. 

The comments received voiced no 
objection to the basis or adequacy of the 
• settlement and were consistent with the 
use of the special refund procedures of 
Subpart V. Indeed, the Air Transport 
Association specifically agreed with the 
use of the Subpaii V procedures, and the 
Attorneys General staled that the States 
should receive any funds remaining 
after distributions to identifiable injured 
parlies. The Attorney General of Texas 
asserted that because ERA had failed to 
identify injured parties, restitution to the 
Stales would provide the most effective 
remeddy. but at the same time seemed 
to approve the use of Subpart V in the 
instant case. Solar Station. Inc*, 
suggested that the monies be channeled 
through the California Energy 
Commission, t 

ERA has determined (hat the 
distribution of the scltlemenl funds 
should be the subject of a separate 
Subpart V proceeding conducted by 
OSHA, to be initiated shortly after 
publication of this Notice. This is 
consistent with ERA'S general policy 
that the special refund procedures of 
Subpart V are the best suited for cases, 
such as thiss, in which ERA cannot 
readily identify the injured parties or 
their relative amount of economic harm. 
The suggestion of Texas that it is 
appropriate now to distribute the 
monies to the States because injured 
parties have not yet been identified, 
fails to recognize that It is precisely this 
situation which Subpart V procedures 
were designed to address. The Subpart 
V process also provides an opportunity 
for publiic participation in the selection 
of the manner in which claims are 
considered and honored. ERA believes 
that the advantages of the Subpart V 
procedure in identifying meritorious 
claims and the fact that the monies will 
continue to earn interest up to the final 
disbursements strongly support the 
remedial provision of the proposed 
settlement. Comments on the actual 
disbursement of money will accordingly 
not be addressed here, but will be 
referred to OHA for consideration in the 
Union Consent Order claims proceeding. 

The review and analysis of all the 
comments did not provide any 
information that would support the 
modification or rejection of the proposed 
Consent Order with Union. Accordingly, 
FRA concludes that the Consent Order 
is in the public interest and should be 
made HnaL • 


IV. Decision 

By this Notice, and pursuant to 10 CFR 
205.199). the proposed Consent Order 
between Union and DOE executed on 
February 6.19B5, is made a final order of 
the Department of Energy, effective the 
date of publication of this Notice in the 
Federal Register. 

Issued in Washington. D C on .May 31. 

1905. 

Milton C Lorenz. 

Special Counsel, Economic Regulatory 
A dwinhtwtion, 

IFR. Doc. B5-14314 Filed 6-12-a5; MS oni| 
WUINO CODE MSe-OlHi 


Energy Information Administration 

Changes to DOE Energy Information 
Reporting and Recordkeeping 
Requirements 

Correction 

In FR Doc. 05-12877 beginning on page 
21927 in the issue of Wednesday. May 
29,1985. make the following corrections: 

1. On page 21928, in the table, above 
the ''Economic Regulatory 
Administration" heading, insert the 
heading "DOE Energy Information 
Collections Extended": also in the table, 
above the second "Federal Energy 
Regulatory Commission" heading, insert 
the heading "Reinstated DOE Energy 
Information Collections", 

2. On page 21920. at the end of the 
table, insert the heading "DOE Energy 
Information Collections Discontinued or 
Allowed to Expire" and below it the 
entry "None". 

B 4 LL 1 NO COOC 1 S 0 S- 01 ^ 


Federal Energy Regulatory 
Commission 

Oil Pipeline Tentative Valuation 
lime la 1985. 

The Federal Energy Regulatory 
Commission by order issued February 
10, 1978, established an Oil Pipeline 
Biiard and delegated to the Board its 
functions with respect to the issuance of 
valuation reports pursuant to Section 
19a of the Interstate Commerce Act. 

Notice is hereby given that a tentative 
basic valuation is under consideration 
for the common carrier bv pipeline listed 
below: 

1981 Basic Report 

Valuation Docket No. PV-1472-000— 
Sonat Oil Transmission Inc^ RO. Box 
2563. Birminghan. Alabama 35202. 

On or before July 10.1985. persons 
other than those specifically designated 


in Section 19a(h) of the Interstate 
Commerce Act having an interest in this 
valuation may file, pursuant to nilc 214 
of the Federal Energy Regulatory 
Commission's "Rules of I^actice and 
Procedure" (18 CFR 385.214), an original 
and three copies of a petition for leave 
to intervene in this proceeding. 

If the petition for leave to intervene is 
granted the parly may thus come within 
the category of "additonal parties as the 
FERC may prescribe" under Section 
19a(h) of the Act. thereby enabling It to 
file a protest. The petition to inter\’cne 
must be served on the individual 
company at its address shown above 
and an appropriate certiHcale of service 
must be attached to the petition. Personi^ 
specincally designated in Section 19a|h) 
of the Act need not file a petition; they 
are entitled to file a protest as a matter 
of right under the statute. 

Frands |. Q>niu)r. 

Administrative Officer, OH Pipeline Boani 
(FR Doc. 85-14258 Filed 6-12-B5: a:4.*i ain| 
MUINQ COOC •7f7-ai>ll 


lOockel Nos. CP85-53S-000 tl si.! 

Arkansas Oklahoma Gas Corporation 
et at; Natural Gas Certificate Filings 

lime 10.19BS. 

Take notice that the following filings 
have been made with the Commission. 

1. Arkansas Oklahoma Gas Corporation 
(Dorkel No. CP85-53&-4X)0| 

Take notice that on May 22,1985. 
Arkansas Oklahoma Gas Corporation 
(AOC). 115 North 12th Street, Fort 
Smith. Arkansas 72901, filed in Docket 
No. CP85-535-000 an application 
purusant to Sections 7|c) and 7(f) of the 
Natural Gas Act for a blanket certificate 
of public convenience and necessity 
pursuant to the Commission's Order No. 
63 program and for a Commission 
determination of a ser\ ice area for AOC 
in which it may enlarge or extend Its 
facilities without further authorization, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

AOC proposes that the Commission 
designate portions of llaskill. Sequoyah. 
Latimer, and LeFlore Counties. 
Oklahoma and Crawford. Sebastian. 
Franklin, l^gan. and Scott Counties. 
Arkansas as AOG's service area to 
allow the enlargement or extension of 
its facilities for the purpose of supplying 
increased market demands in such 
serv ice area without further 
authorization. Furthermore AOG 
re<)uest8 authorization under the 
Commission's Order No. 63 program 
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piTiniUtng the tranB|>ortation and sale of 
natural gas in interstate commerce end 
the assignment of natural gas to the 
same extent and in the same manner 
that intrastate pipelines are authorized 
to engage in such activities under 
Sixtions 311 and 312 of the Natural Gas 
Pulicy Act of 197a 
AOG states that upon receipt of the 
rrijuested determination it would 
connect certain existing facilities in 
Sequoyah and LeFlore Counties. 
Oklahoma with its interstate pipeline 
se gment located in LeFlore County, 
Oklahoma to enable AOG to deliver 
newly discovered natural gas reser\'es 
for system supply. Currently, the two 
segments of AOG’s system are 
separated by a blmd plate: the 
connectioo would be accomplished by 
n moving the blind plate and installing 
valves, meters and other necessary 
facilites, it is asserted. Upon receipt of 
the requested service area 
determination, AOG also states that it 
intends to construct two laterals 
consisting of a 1.2 miles B-incb pipeline 
and a 2.5 miles 6-inch pipeline, as well 
as upgrade an existing compressor 
ftdtion located on AOG's interstate 
pi|>eliiie system in LeFlore County, 
Oklahoma. AOG asserts the that above 
fiidlities are necessary to attach 
iipproximately 11,570.000 Mcf of proven 
ri serves to its system. 

AOG further states that in the event 
its request for a determination pursuant 
tu Section 7(f) of the Natural Gas Act is 
dt niad then it requests the Commission 
to ilcem the application in Dodiet No. 
t l’B5-535-800 as a request for a 
c4Ttificate of public convenience and 
cessHy authorizing the construction of 
the above facilites. 

Finally, AOG paints out that it 
riirremly holds a certificate tinder the 
( ■ mndssion^s Order No. 60 program and 
Subpart G of Part 284 of the Regulations, 
in the event the Commission grants the 
rif quested service-area determination 
and the Order No. 63 authorization. 

AOG proposes to abandon its blanket 
certificate authorizing it to transport 
natural gas for the system supply of any 
other interstate pipeline as received by 
the Commission's order dated March 18. 
1^81, in Docket No. CP80-364. 

Comnwnt date: June 28,1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 

2. Ojnsolidated Gas Transmission 
(orpocation 

(liucket No. CP8t-18IM)0U| 

Take notice that on May 13.1965 
Consolidated Gas Transmission 
Corporation (Applicant). 445 West Main 
StreeL Clarksburg. West Virginia 26301. 


filed in Docket No. CP81-188-006 a 
petition pursuant to Section 7 of the 
Natural Gas Act to amend the order 
issued August 19,1981, in Docket No. 
CP81-188. as amended, so as to 
authorize the continuation through 
October 31.1986. of the transportation 
and delivery of natural gas to Niagara 
Mohawk Power Corporation (Niagara 
Mohawk), all as more fully set fo^ in 
the petition to amend which is on file 
with the Commission and open to public 
inspection. 

Applicant initially received certificate 
authorization in Doricet No. CP81-108 to 
transport and deliver gas to Niagara 
Mohawk. It ia explained that the subject 
gus is sold by Applicant to Niagara 
Mohawk in a direct sale and is used by 
Niagara Mohawk to generate electric 
power at its Albany, New York, steam 
plant Applicant states that these 
certifleat^ services were extended 
through October 31,1965. by 
Conunission order of October 4, 1984.29 
FERC \ 61.014. Applicant states that it 
and Niagara Mohawk have agreed to 
extend the present contractual 
arrangement for an addilonal year, 
throu^ October 31.1986. and Applicant 
herein seeks an extension of the current 
certificate authorization. 

Applicant proposes to continue 
charging Niagara Mohawk the same 
100% load factor Rate Schedule RQ rate, 
subject to all purchased gas cost 
adjustments, as required by previous 
Commission orders. 

According to the petition, the subject 
natural gas is and would be surplus to 
the needs of Applicant's present 
customers throughout the proposed one- 
year extension. Applicant avers that 
approval of its proposal would help it to 
maintain an appropriate level of 
demand sufficient to promote the 
development of long-term gas supplies, 
afford Applicant needed market 
flexibility, assist Applicant in 
maintaining an appropriate level of 
purchases from its pipeline and 
producer suppliers, and allow Niagara 
Mohawk to displace substantial 
amounts of No. 6 fuel oil as fuel at its 
Albany steam plant, thus providing a 
savings to Niagara Mohawk's 
customers. 

Comment date: )une 28.1985. in 
accordance with the first subparagraph 
of Standard Paragraph P at the end of 
this notice. 

3. Inter-City Minnesota Pipelines Ltd. 
Inc. 

[Docket Nos. CPaS-47IMJOO and CP65-.M3- 
UOO) 

Take notice that on April 30,1985. 
Inter-City Minnesota Pipelines Ltd. Inc. 
(Applicant), 910 Cloquet Avenue. 


Cloquet. Minnesota 55720. filed In 
Docket No. CP8S-476-000 an application 
pursuant to section 3 of the Natural Gas 
Act for permission and approval to 
abandon a small section of pipeline and 
to construct and operate replacement 
facilities. Take further notice that on 
May 15.1985. Applicant Bled in Docket 
No. CP85-513-000 a related application 
pursuant to Executive Order Nos. 10485 
and 12038. and Secretary of Energy 
Delegation Order No. 0204-112, for an 
amendment to its permit issued on 
August 10,1970. in Docket No. CP70-288 
for authority to construct operate, 
maintain, and connect facilities at the 
international boundary between the 
United States and Canada for a 
proposed river crossing. Applicant's 
proposals are as more fully set forth In 
the applications which are on Ble with 
the Commission and open to public 
inspection. 

Applicant proposes to install 3.557 
feet of 12.75-100^ pipeline to relocate its 
transmission line around the Baudette 
International Airport and approximately 
700 feet of 12.75-inch pipeline to loop the 
Rainy River crossing from Baudette, 
Minnesota, to Rainy River. Ontaria 
Applicant states the relocation of the 
pipeline around the airport would 
involve the abandonment of a small 
section of pipeline. 

Applicant states the total estimated 
cost of the proposed construction is 
$765,160 and Inter-City Gas Coloration, 
Applicant's parent, would provide 
interim financing. 

Applicant states that airport taxi- 
ways cross Applicant's transmission 
line and that the Federal Aviation 
Administration (FAA) is concerned 
about the co-location of the high 
pressure pipeline and the airporL 
Applicant states the relocation of the 
pipeline is required by agreement with 
the Baudette International Airport 
Authority and the FAA. Further, 
Applicant states it desires to build a 
second river crossing at this time to 
Increase the security of supply and to 
take advantage of cost savings by 
constructing the two projects 
concurrently. 

Applicant further states lhal It is not 
owned wholly or in part by any foreign 
government or directly or indirectly 
subventioned by any foreign 
government and that it has no contracts 
with anyone which in any way relate to 
the control or Bxing of rates for the 
purchase, sale or transportation of 
natural gas. 

Comment date: June 28.1985^ in 
occordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 
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4, Natural Gas Pipeline CiMnpany of 
American 

(Ducket No. CP8S-51»-000| 

Take notice that on May 20.1985. 
Natural Gas Pipeline Company of 
America (Applicant). 701 East 22nd 
Street. Lombard. Illinois 60148, filed in 
Docket No. CP8S-51SMXX) on application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of minor 
facilities to provide deliver)' and 
redelivery connections to the Tejas 
Copano Bay processing plant located in 
Aransas County. Texas, all as more fully 
set forth in the application which is on 
file with the Commission and open for 
public inspection. 

Applicant states that since 1961. gas 
flowving through Applicant's Fulton 
Beach lateral from the Fulton Beach 
filed, and later also from Virginia and 
Nine Mile Point fields, has been 
processed for the producers* benefit at 
the Zoller gas plant in Kefugio County. 
Texas. It is explained that the co-owners 
of the Zoller gas plant. Hunt Industries 
and Exxon Company U.S.A.. desire to 
shut down permanently the plant and 
have entered Into an agreement with 
Tejas Gas Corp. (Tejas) to process gas 
at Tejas* Copano Bay processing plant 
located about 12 miles upstream of the 
Zoller plant in Aransas County, Texas. 
Applicant states that since the Virginia 
field is downstream of the Copano Bay 
processing plant, gas from that field is 
not proposed to be processed at Copano 
Bay because the producer cannot justify 
a pipeline from the field to that plant. 

Applicant proposes herein to install 
facilities consisting of a block valve and 
two side taps to connect and reconnect 
the Copano Bay plant to its 8-inch 
Fulton Beach lateral. The estimated cost 
of such facilities is $44,000. which cost 
would be reimbursed to Applicant by 
Tejas. 

Comment date: June 2a 1985. in 
accordance with Standard Paragraph F 
at the end of this notice. 

5. Northern Natural Gas Company. 
Division of InterNortb. Inc. 

(Docket No. CP8S-438-000| 

Take notice that on April 15.1985. 
Northern Natural Gas Company. 

Di\i8ion of InterNorth. Inc. (Applicant). 
2223 Dodge Street. Omaha. Nebraska 
68102. filed in Docket No. CP85-I38-000 
an application pursuant to Section 7 of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Applicant to continue to 
transport natural gas for Georgia-Pacific 
Corporation (Georgia-Pacific), a low 
priority end-user of natural gas. through 


December 31.1986. and for permission 
and approval to al>andon such 
transportation service effective )anuur)' 
1.1987. all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that it currently is 
authorized to provide this same 
transportation service for Georgia- 
Pacific through )une 30.1983. under 
authority granted in Docket No. CP85- 
242-000 pursuant to Section 157.205 of 
the Commission*8 Regulations and 
Applicant's blanket certificate issued in 
D^ket No. CP82-401-000. Applicant 
states that because of the uncertainty 
which currently exists regarding an 
extension of the Commission's end-user 
transportation program beyond June 30. 

1985. Applicant is requesting outhority 
to continue to transport natural gas in 
order to provide market assurance to 
Georgia-Pacific through December 31. 

1986. at the same end-use location and 
within the maximum daily and annual 
volumes. 

Applicant requests authority to 
continue to provide essentially the same 
transportation service in accordance 
with the same terms and conditions 
authorized in Docket No. CP85-242-000 
with the following exceptions: 

1. Applicant requests authority to 
continue to provide the transportation 
service authorized in Docket No. CP85- 
242-000 through December 31.1986: 

2. Applicant requests abandonment 
authorization of this proposed 
transportation service effective jonuary 
1.1966: 

3. Applicant requests a waiver of 
Section 284.122(b)(B)(ii) of the 
Commission's Regulations for all third- 
party transporters providing, under the 
self-implementing regulations 
established under Subpart C of Part 284 
of the Commission's Regulations, 
incidental transportation to Applicant's 
proposed transportation herein: and 

4. Applicant would continue to charge 
the some transportation rate authorized 
in Docket No. CP85-242-000; however, 
such rate would be based upon 
Applicant's system-wide average cost of 
service and allocation factor (4.65 cents 
per 100 miles of forward-haul plus 0.1 
cent per Mcf for general and 
administrative expenses) derived from 
Applicant's settlement agreement in 
Docket No. RP82-71-000 approved by 
the Commission's order dated April 28. 
1983. Such rate would not be charged 
pursuant to Applicant's Rate Schedule 
EUT-1 which also is due to expire on 
June 30,1985. for low-priority end-user 
transportation services, it is explained. 

Applicant requests that the 
Commission authorize its proposal 


irrespective of the actions taken by 
existing interstate pipelines providing 
incidental transportation in Docket No 
CP85-242-000. since Applicant currently 
is authorized and is requesting 
continued authority to add new sources 
of supply. Applicant receipt points, and 
Applicant delivery points (subject to 
certain reporting requirements! which 
may not involve the incidental 
transporters currently identified in 
Docket No. CP85-242-000. 

Comment date: June 28.1985. in 
accordance with Standard Paragraph F 
at the end of this notice. 

6. Northern Natural Gas Company, 
Division of InterNorth. Inc. 

(Docket No. CPB5-5imX)0) 

Take notice that on May 16.1985, 
Northern Natural Gas Company, 
Division of InterNorth. Inc. (Applicant i 
2223 Dodge Street. Omaha. Nebraska 
68102. filed in Docket No, CP85-511-OC)() 
an application pursuant to Section 7(c) 
of the Natural Gas Act fora certificate 
of public convenience and necessity 
authorizing Applicant to sell natural gaf» 
in accordance with the provisions of a 
General Rate Schedule, referred to as 
Rate Schedule GS-1, and to transfer 
existing volumes of firm entitlomcni 
from participating customers under 
existing firm rate schedules to.proposed 
Rate Schedule GS-1. all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant requests authorization to 
establish a new sates rate schedule. 
Rate Schedule GS-1. which is the result 
of negotiations in Applicant's 
proceedings in Docket Nos. RP82-71. 
TS83-1-59. TA841-59. and TA85-1-59 as 
detailed in the stipulation and 
agreement of settlement filed with the 
Commission on March 29.1985. It is 
stated that the proposed rate schedule 
was established at the request of certain 
of Applicant's customers which annually 
experience cash flow problems during 
the summer months when sales of 
natural gas arc reduced, and associated 
revenues received are less than 
expenses incurred. Applicant states that 
Rate Schedule GS-1 compliments 
Applicant's other existing firm rate 
schedules by offering a one-part rate 
available to o unique group of customp^^ 
which experience unnecessary 
hardships resulting from purchasing 
natural gas under a two-part rate. 

Applicant states that Rate Schedule 
GS-1 would be available to its 
distribution customers whose daily firm 
entitlement is 55CX) Mcf of gas per day or 
less and whose system is connected to 
and receives natural gas from 
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Applicant's pipeiioe system. It is 
indicated that any of AppUcarU's 
a ttribution customers purchasing gas 
pursuant to Rate Schedule CD>1 desiring 
to purchase gas pursuant to the 
proposed Rate Schedule GS-1 would 
have the option to switch to this new 
rate schedule on March 27,1965 or on 
November Z7 of any subsequent year 
thereafter. 

Applicant slates that the firm 
K :ititleiiient available to be purchased 
under Rate Schedule GS-1 initially 
would be comprised of the sum of the 
rt spective distribution customer's firm 
entitlement under Rate Schedulels) CO- 
1, SS-1. WPS. and PS-1 Rate Schedules 
of Applicant's FERC Gas Tariff. Third 
Revised Volume No. 1. 

Applicant proposes to charge a one- 
part commodity rate for services 
provided under Rate Schedule GS-1. It 
is stated that such rate would be derived 
by dividing the participating customers* 
Docket No. RP82-71 settlement sales 
volumes into the revenue requirements 
which would have resulted if the Rate 
Schedule GS-1 customers had 
participated in its firm entitlement 
reduction program under the existing 
rate schedules. Applicant indicates diat 
sxidk rate currently is $4.4494. 

Applicant states that for any new 
distribution customers or existing 
distribution customers seeking 
additional firm entitlement under Rate 
Schedule GS-1 subsequent to the 
issuance of an order herein, volumes 
Hvailable to be sold under tliis proposed 
rate schedule would be subject to 
nf?gotidtion between Applicant and the 
distribution customer and would be the 
subject of a separate Section 7(c) 
application. 

Applicant states that the first year's 
notification of a customer's intent to 
[jartidpate in Rate Schedule GS-1 was 
rt^quired by April 1,1985. It is Indicated 
ihal as a result the following customers 
have contracted for service under Rate 
Schedule GS-1: Munidpal Gas System 
of Cascade, Iowa; City of Gilmore. Iowa; 
Kansas Power and Li^t Company; City 
of Ponca. Nebraska; City of Remsen. 
Iowa; City of Rolfe, Iowa; City of 
Stromsbuig. Nebraska, and Qly of 
Tipton, Iowa. 

Comment date: )une 28,1985, in 
accordance with Standard Paragraph F 
81 the end of this notice. 

7, Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 

IDotket No. CPBl-482-0031 

Take notice that on May 20,1985. 
Tennessee Gas Pipeline Company, a 
Division of Tcnneco Inc. (Tennessije). 
P.O. Box 2511, Mouston. Texas 77001. 


filed in Docket Na Cr81-4a2-003 a 
petition to amend the order Issued May 
14. 1982. in Docket No. CP81*^a2-OOa as 
amended, pursuant to Section Tfc) of the 
Natural Gas Act so as to increase the 
maximum daily quantity of gas 
authorized to he transported by 
Tennessee for Amoco Production 
Company (Amoco), aJ) as more fully set 
forth In the petition to amend on file 
with the Commission and open to public 
inspectioo. 

Tennessee states that it fa currently 
authorized to transport up to 45.000 Mcf 
of natural gas per day for Amoco from 
Amoco's Eugene Island Block 322 A 
platform to the inter<x>nnections of 
Tennessee's facilities with those of 
Florida Gas Transmission Company 
(Florida) near Carnes. Mississippi at the 
existing delivery point In St. Bernard 
Pariah, Louisiana, and at a point of 
delivery In Calcasieu Parish, Louisiana. 

It is further stated that the gas 
transported by Tennessee is used by 
Amoco lo assist it in meeting its 
warranty contract obligations to Florida 
and/or Hcrida Power and Light 
Company (FP&L). 

Purauant to an amended gas 
transportation agreement dated March 
27.1985. Tennessee proposes to increase 
the maximum daily transportation 
quantity from 45,000 Mcf of gas per day 
to 65.000 Mcf per day. On days when 
Amoco has designated a transportation 
quantity of 65,000 Mcf of gas per day. 
Tennessee further proposes to transport 
for Amoco, on an interruptible basis, an 
overrun quantity of up to an additional 
25.000 Mcf per day, Tennessee indicates 
that no change in the existing authorized 
transportation rate for the 
transportation service is proposed 
except that Tennessee does propose to 
charge Amoco an excess demand charge 
equal to 322 cents multiplied by the 
excess transportation quantity for any 
volumes of overrun gas transported. 
Tennessee proposes no other change in 
the existing authorized transporli^iion 
service. 

Comment date: |une 28,1085. in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference lo said 
filing should on or before the comment 
date flic with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE.. Washington. D.C 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385211 and 385214) 
and the Regulations under the Natural 


Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to bo taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to be^me a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that pursuant to 
the authority contained in and subject to 
jurisdiction conferrad upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 df the Natural Gas Act 
and the CommissloQ's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on Its own review of the 
matter finds that a grant of the 
certificate is raquir^ by the public 
convenieoce and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal bearing is 
required, further notice of su^ hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

Kenneth F. Plumb. 

Secretary^ 

(FR Doc. 8S<14250 Filed 0-12-65; 645 am] 
sauNO ooo€ 


[Docket Nos. P-7122-001 et si] 

City of Las Cruces, New Mexico et al.; 
Surrender of Preliminary Permits 

)une 10.1985. 

Take notice that the following 
preliminary permits have been 
surrendered effective as described in 
Standard Paragraph 1 at the end of this 
notice. 

1 City of Las Cruces. New Mexico 
(Pmjecl No. 7122-001) 

Take notice that the City of Las 
Cruces. New Mexico. Permittee for the 
proposed Caballo Project No. 7122. has 
requested that its preliminary permit be 
terminated. The preliminary permit was 
issued on August 31.1983. and would 
have expired on july 31,1985. The 
project would have been located on the 
Rio Grande in Sierra County. New 
Mexico. The Permittee states that a 
preliminary permit study found that the 
project would not be economically 
feasible to develop at this time. 
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The I’crmitlcc Bled the request on 
April 30.1985, 

2. Merced Irrigation District 
I Project No, 8593-001) 

Take notice that Merced Irrigation 
District. Prirmittee for the proposed 
South Folk Merced River Project No. 
6593. has requested that its preliminary 
permit be terminated. The preliminary 
permit was issued on March 10,1983, 
and would have expired on February 28. 
1988. The project would have been 
located on South Fork Merced River in 
Mariposa County. California. The 
Permittee sates that a preliminary study 
found that the project would not be 
economically feasible to develop at this 
time. 

The Permittee filed the request on 
May 9.1985. 

3. Ririe Idaho Assoctates 
(Projecl No. 7790-001) 

Take notice that Ririe Idaho 
Associates. Permittee for the Ririe Dam 
Projecl No. 7790. has requested that its 
preliminary permit be terminated. The 
preliminary permit for Projecl No. 7790 
was issued April 23.1984, and would 
have expired September 30.1985. The 
project would have been located on 
Willow Creek in Bonneville County. 
Idaho. 

The Permittee filed the request on 
May 13.1985, 

Standard Paragraphs: 

1. The Preliminary permit shall remain 
in effect through the thirtieth day after 
Issuance of this notice unless that day is 
a Saturday. Sunday or holiday as 
described in 18 CFR 385.2007 in which 
case the permit shall remain In effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 10 CFR Part 4. may be filed on 
the next business day. 

Kennolh F. Plumb. 

St*crv(ar}\ 

(f’R Doc, 8&-14260 Filed 5-12-115; B;45 am) 
B1U.INO CODE i7l7-0t-M 


(Docket Nos. QFSS-S05-000 et at.I 

East Orange General Hospital et al.; 
Small Power Production and 
Cogeneration Facilities; Qualifying 
Status; Certificate Applications, etc. 

|une 10.1955. 

Camnwnt date: 'fhirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Take notice that the following filings 
have been made with the Commission. 


1. East Orange General Hospital 
(Docket No. QF55-506-00Q| 

On May 23.1985, East Orange General 
Hospital. (Applicant) of 300 Central 
Avenue. East Orange. New Jersey 07019, 
submitted for filing an application for 
certification of a facility as a qualifying 
facility pursuant to $ 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will located at the East 
Orange General Hospital at East 
Orange, New Jersey. It will consist of a 
natural gas fired engine coupled to a 
s>'nchronoii8 generator. Useful thermal 
energy will be produced by passing the 
exhaust gases from the engine through a 
waste heat boiler, and recovery through 
a heat exchanger from the engine lube 
oil and cooling system. The thermal 
output from the cogeneration system 
will provide heating, hot water and 
refrigeration services to the hospital on 
an ‘‘as demanded** basis. The primaiy* 
energy source of the facility will be 
natural gas. The electric power 
production capacity will be 850 kW. The 
installation of the facility will begin on 
July 1.1985. 

2. Hartford Hospital 
(Docket No. QFB5-50S-000| 

On May 21.1985. Hartford Hospital 
(Applicant) of 80 Seymour Street. 
Hartford. Connecticut 00106 submitted 
for filing an application for certification 
of a facility as a qualifying cogeneration 
facility pursuant to S 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located at Hartford. 
Connecticut. The facility will contain 
two combustion turbine generator sets, 
two supplementary natural gas-fired 
heal recovery boilers and a steam 
turbine generator. The steam will be 
utilized in the Hospitars steam 
distribution system for space and water 
heating and also in the absorption 
chillers for air conditioning. The primary 
energy source will be natual gas. The 
net electrical power production capacity 
of the facility will be 8.686 kW. The 
faciltiy is expected to begin commercial 
operation in (anuary 1987. 

3. S..\.M. Partnership Jesse Rifkind 

(Docket Nos. QF85-507-00a QFaS-505-000. 
QF85-509-0001 

On May 22,1985. Mark Coppos et al. 
(Applicants) submitted fof filing three 
applications fur certification of facilities 
as qualifying small power production 
facilities pursuant to $ 292.207 of the 


Commission's regulations. 
Correspondence and communications 
regarding these applications should be 
directed to the common agent of the 
applicants. TaxvesI Wind Farms, Inc., 
5950 Canoga Avenue, Suite 600, 
Woodland Hills. California 91367. No 
determination has been made that the 
submittal constitutes a complete filing 

Each small power production facility 
is located in an unincorporated section 
of Alamada County. California. Each 
facility consists of one Micon Viking 60/ 
13 wind turbine generator which 
produce 66 kilowatts al 1.200 rpm and 
use wind as the energy source. 

4. Texas A&M University Research a 
Extension Center 

(Docket No. QF8S-517-000) 

On May 28.1985. Texas A5M 
University Research & Extension Centt^r, 
(Applicant), of Rt. 2. Box 589 Corpus 
Christi, Texas 78410 submitted for filing 
an application for certification of a 
facility as a qualifying small power 
production facility pursuant to { 292.207 
of the Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing 

The 25 kilowatt wind facility will be 
located on Highway 44. Corpus Christi. 
Texas. 

5. Veterans Administration Certral 
Office 

(Docket No. QF8S-51 1-000] 

On May 24.1985, Veterans 
Administration Central Office. 
(Applicant) of 810 Vermont Avenue 
NW., Washington. D.C. 20420, submitted 
for filing an application for certification 
of a facility as a qualifying cogeneration 
facility pursuant to S 292,207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located at the Veterans 
Administration Medical Center, San 
Diego, California. It will consist of a 
recuperated turbine generator and waste 
heal recovery* boiler. The steam 
produced by the waste heat recovery 
boiler will be introduced into the 
existing high pressure steam header and 
used principally for heating and cooling 
loads. The primary energy source of the 
facility will be natural gas. The electric 
power production capacity will be 880 
kW. The installation of the facility will 
begin on November 1,1985. 

Standard Paragraphs 

F.. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
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North Capitol Street. NR.. Washington, 
D.C. 20428. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
(it termining the appropriate action to to 
be taken, but will not serve to make 
proteslanti parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Cuminission and are available for public 
inspection. 

Kprioslb F. Plumb. 

S^uretary, 

|FK Ooc. BS>14261 Filed 8-12r4l5; S:45 sm| 
sttuNO coot srir-ai-ii 


Offic# Of Hearings and Appeals 

imptementatlon of Special Refund 
Procadurea 

AGENCY: Office of iiearings and Appeal. 
DOE. 

action: Notice of implementation of 
sfvt^cial refund procedures. 

suiaiaany: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
ivtunding $322,748 in consent order 
funds to members of the public. This 
money is being held in escrow following 
the settlement of an enforcement 
proceeding involving Northeast 
Petroleum Industries. Inc, a reseller- 
retailer of petroleum products. Northeast 
is located in Chelsea. Massachusetts. 
0AT8 AND address: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals. Department of 
hnergy, 1000 Independence Avenue SW.* * 
Washington. D.C. 20585. All comments 
should conspicuously display a 
r*‘ference to case number 11^-0137. 

FOR FURTHCR INFORMATION CONTACT; 
Amy Resner, Office of Hearings and 
Appeals. 1000 independence Avenue 
SVV.. Washington, D.C. 20.583. (202) 252* 
6 *^ 

SUPPLEMENTARY INFORMATION: In 

accordance with t 205.282(b) of the 
procedural regulations of the 
De partment of Energy. 10 CFR 
.l<)5.282(b). notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The proposed 
Decision relates to a consent order 
entered into by Northeast Petrotcum 
Industries, inc. (Northeast) and the DOE. 


The consent order settled possible 
pricing violations in Northeast's sales of 
No. 6 residual fuel to customers diiring 
Itie period November 1.1973 through 
june 30,1975. 

The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
the contents of the escrow account 
funded by Northeast pursuant to be 
consent order. The DOE has tentatively 
decided that a portion of the consent 
order funds should be distributed to (wo 
first purchasers after each has filed an 
application for refund. The purchasers In 
this case were identified by a DOE audit 
and were alloted funds based on 
presumptions of injury which the DOE 
has utilised in past proceedings. 
However, applications for refund will 
also be accepted from purchasers not 
identified by the DOE audit. In the event 
that money remains in the Northeast 
escrow account after all first-stage 
claims have been disposed of. the DOE 
will determine an alternative plan for 
distributing these funds. Applications 
for refund should not be filed at this 
time. Appropriate public notice will be 
given when the submission of claims is 
authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
this proceeding will be available for 
public Inspection between the hours of 
1:00 to 5KX) pjn.. Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
1&-234.1000 Independence Avenue SW.. 
Washington. D.C. 20585. 

Dated: June 4.1985. 

George B. Breznsy. 

Director. Office of Hearingt aoef Appeals. 

Proposed Decision and Order of the 
Department of Energy 

Special Refund Procedures 
)une 4.1985. 

Mime of Firm: Northeast Petroleum 
industries, Inc. 

Date of Piling: October 13,1963. 

Case Numbers: HEF-0137. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special procedures to 


distribute funds received as a result of 
enforcement proceedings in order to 
remedy the effects of alleged or actual 
violations of the DOE regulations. See 10 
CFR Part 205, Subparl V. The Subpart V 
process may be used in situations where 
DOE is unable to readily identify those 
persons who likely were injured by 
alleged overcharges or to readily 
ascertain the extent of such persons* 
injuries. For a more detailed discussion 
of Subpart V. See Office of Enforcement, 
9 DOE 182,506 (1982). and Office of 
EnforcemenL 8 DOE 182.597 (1961). 

1. Background 

In accordance with the provisions of 
Subpart V, on October 13.1983. ERA 
filed a Petition for the Implementation of 
Special Refund Procedures in 
connection with a consent order which 
it entered with Northeast Petroleum 
Industries, inc. (Northeast). Northeast Is 
a "reseller” of "covered products" as 
those terms were defined in 10 CFR 
212.31. and is located in Chelsea, 
Massachusetts. A DOE audit of the 
firm's records revealed possible 
violations of (he Mandatory Petroleum 
Price and Allocation Regulations with 
respect to sates of No. 6 residual fuel 
during the period November 1.1973 
through )une 30.1975 (audit period), in 
order to settle all claims and disputes 
between Northeast and the DOE 
regarding the firm's sales of No. 6 
residual fuel during the audit period, 
Northeast and the DOE entered into a 
consent order on |une 19.1979. llie 
consent order refers to ERA'S 
allegations of overcharges, but notes 
that no findings of violation were made. 
Additionally, the consent order states 
that Nortlieast does not admit that it 
committed any such violations. Finally* 
according to the Northeast consent 
order, the alleged overcharges affected 
two classes of customers, and separate 
processes were established by which 
Northeast would make refunds, initially, 
Northeast agreed to refund $167,252, 
including interest directly to two end- 
user customers.’ In addition, the firm 
agreed to place $322,748. which includes 
interest to date of deposit, in an escrow 
account for DOE to distribute to its 
other purchasers. The consent order 
funds were paid in full on April 30,1962. 
This Decision concerns the distribution 
of the consent order funds that were 
deposited in the Northeast escrow 
account, plus accrued interest to date.* 


* Our rveord* them llul llw«e refaniia w«r« fiV4ul<» 
to K«%v England Pomm Sacvica Company and 
Botlon CdiMm Company, 

*Nortiiaaat hat alto dapotilad funds Into three 
other etcrowr a^xcmnla. One account n«pretantad 

CbnttvMird 
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II. Proposed Refund Procedures 

11)8 purpose of a special refund 
proceeding is lo make restitution for 
injuries which were probably suffered 
as a result of alleged or actual violations 
of the DOE regulations. 10 CFR Part 206. 
Subpart V* In order to effect restitution 
in this proceeding, we have determined 
to rely in part on the information 
contained in the ERA audit files. This 
approach is warranted based upon our 
experience in prior Subpart V cases 
where all or most of the purchasers of a 
firm’s products are identified in the 
audit file. See. e.^.. Marion Carp., 12 
DOE f 05.014 (1984) (Marion), Under 
these circumstances, a more precise 
determination with respect to the 
identity of the allegedly overcharged 
parties is possible. 

During the DOE’S audit of Northeast, 
two first purchasers were identified by 
ERA as having allegedly been 
overcharged. We know that the DOE 
audit files do not necessarily provide 
conclusive e\idence as to the identity of 
all possible refund recipients or the 
refund that may be appropriate. 
However, the information contained in 
the audit files may reasonably be used 
for guidance. See Armstrong fr 
Associates/City of San Antonio, 10 DOE 
1 85.050 at 88.259 (1983). In Marion, we 
slated thai *^*lhe information contained 
in the • . . audit file can be used for 
guidance in fashioning a refund plan 
which is likely to correspond more 
closely to the injuries probably 
experienced than would a distribution 
plan based solely on a volumetric 
approach.” 12 DOE at 88.Ci3l. In previous 
cases of this l>T>e, we have proposed 
that the funds in the escrow account be 
apportioned either among the customers 
identified by the audit, or lo their 
downstream purchasers. See, e.g„ Bob's 
Oii Co,. 12 DOE f 85,024 (1984): Bmtvn 
Oil Co,. 12 DOE \ 85,028 (1984); and 
Reinhard Distributors, Ina. 12 DOE 
\ 85.137 (1984). The first purchasers 
identified by the audits, along with the 
respective shares of the settlement 
amount alloted to each by ERA. are 
listed in the Appendix to this decision. 

Identification of first purchasers is 
only the initial step in the distribution 
process. We must also determine 


Allcijett ovcrchArget on njolor gAAolinr dimns tht* 
prnod NuvembAr 1.1073 through April 3a 1074. und 
han already been distributed in first and second 
stage refund proceedings. The two other accounts 
represent respectively, Northeasts alleged 
overcharges on motor gasoltne during the pertod 
May 1.1974 through August 31.1079 and Northeast s 
alirgi-d overcharges on crude oil and residual fuel 
0^1 dunng the period )anuary 1.1073 through |anuar> 
2S. 1»iB1 The procedures err are prop<Hung below, 
however, apply only lo the rscmw account into 
which Northeast drposjted the $333,749. 


whether these first purchasers were 
actually injured, or whether any or part 
of the alleged overcharges were passed 
on. In addition to using the information 
in the record at this time, wo propose to 
adopt certain presumptions in order lo 
determine a purchaser’s level of injury 
and thereby facilitate the distribution of 
the escrow accounts in this case. 
Presumptions in refund cases are 
specifically authorized by applicable 
DOE proc^ural regulafions. Section 
205.282(e] of those regulations states 
that: 

jijn establishing standards and procedures 
for implementing refund distributions, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order lo do so. the standards for 
evaluation of individual claims may be based 
upon appropriate presumptions. 

10 CFR 205,282(e). The presumptions we 
propose to adopt in this case are used to 
permit claimants to participate In the 
refund process without disproportionate 
expense, apd to enable OHA lo consider 
the refund applications in the most 
efficient way possible in view of the 
limited resources available. Therefore, 
as in previous special refund 
procedures, in this case we propose to 
adopt a presumption of injury with 
respect to small claims, 

Tliere are a variety of reasons for 
adopting this presumption. See. e.g,. 
Urban Oil Co,. 9 DOE H 82,541 (1982). As 
we have noted In many previous refund 
decisions, there may be considerable 
expense involved in gathering the types 
of data needed to support a detailed 
claim of injury. In order to prove such a 
claim, an applicant must compile and 
submit detailed factual information 
regarding the impact of alleged 
overcharges which took place many 
years ago. This procedure certainly cun 
be time-consuming and expensive. In the 
case of small claims, the cost to the firm 
of gathering this factual information, 
and the cost to OHA of analyzing it. 
may exceed the expected refund 
amount. Failure to adopt simplified 
application procedures for small claims 
could therefore operate to deprive 
injured parties of the opportunity to 
obtain a refund. The use of 
presumptions is also desirable from an 
administrative standpoint, because it 
allows OHA to process a large number 
of routine refund claims quickly, and to 
use its limited resources more 
efficiently. Finally, these smaller 
claimants did purchase covered 
products from Northeast and were in the 
chain of distribution where the alleged 
overcharges occured. Therefore, they 


were affected by the alleged 
overcharges, at least initially. The 
presumption eliminates the need fora 
claimant to submit* and the OHA to 
analyze, detailed proof of what 
happened downstream of that initial 
impact. 

Under the small claim presumption 
which we propose to adopt, a claimant 
who is a reseller or retailer would not be 
required to submit any additional 
evidence of injury beyond purchase 
volumes if its refund claim is based on 
purchases below a threshold level 
Other refund decisions have expressed 
the threshold either in terms of purchase 
volumes or dollar amounts. However, in 
Texas Oii Gas Carp,. 12 DOE \ 86.069 
(1984). we noted that describing the 
threshold in terms of a dollar amount 
rather than a purchase volume figure 
would more readily facilitate 
disbursements to applicants seeking 
relatively small refunds. !d, at 88.210. 
This case merits the same approach. 
Several factors determine the value of 
the threshold below which a claimant is 
not required to submit any further 
evidence of injury beyond volumes 
purchased. One of these factors is the 
concern that the cost to the applicant 
ond the government of compiling and 
analyzing information sufficient to show 
injury not exceed the amount of the 
refund to be gained. In this case, when 
the consent order fund is relatively 
small, and the time period of the consent 
order is may years past, establishing a 
threshold of $5.CXX) would be reasonable. 
See Texas Oil fr Gas Corp,. 12 DOF 
185.069 (1984): Office of Special 
Counsel: In the Matter of Conoco, Inc., 

11 DOE \ 85.226 (1984). and cases citei! 
therein. However, the information in the 
record has led us to conclude that the 
two firms listed in the Appendix are 
both reseller purchasers. Therefore, it 
appears that both firms have been 
authorized refunds larger than the 
amount that a purchaser may be entitled 
to receive under the small claims 
presumption we have proposed. Both of 
these purchasers will therefore be 
required to make a specific 
demonstration of injury prior to 
receiving the full refund allotted to it in 
the Appendix. As in previous special 
refund cases, we will require these firms 
to show that they did not pass the 
effects of Northeast’s alleged regulatory 
violations through lo their own 
customers. See. e.g.. Office of 
Enforcement, 8 DOE | 8Z597 (1981). 
While there are a variety of means by 
which they could make this showing, 
these firms should generally 
demonstrate that at the lime they 
purchased Northeast products, mnrkel 
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cnnditions would not permit them to 
pass the ulleged overcharges on to their 
own customers in the form of higher 
prices. In addition, the firms must show 
thst they maintained a *"bank** of 
unrecovered costs in order to 
dtmonstrafe that they did not 
siihsequenlly recover these costs by 
tf.creasing their pricres. The maintenance 
of a bank %v1II not. however, 
automatically establish injury. See 
Tenneco OiJ Co,/Chevton U.S^A,, Inc,, 

10 DOE 185.014 (1982h Vickers Energy 
Corp^/Standard Oil Co., 10 DOE 1 85.038 
(1082); Vickers Energy Carp./Koch 
Industries, Ina, 10 DOE 1 85.038 (1982). 

There may also have been first 
purchasers other than those identified 
by the ERA audit* as well as subsequent 
n purchasers, who may have been 
injured by the alleged overcharges and 
who therefore could be entitled to a 
portion of the consent order funds. In 
addition to the presumptions we are 
•ulopting. we are making a finding that 
r!nd*users or ultimate consumers whose 
business Is unrelated to the petroleum 
industry were injured by the alleged 
I verch^es settled in the Northeast 
I onient order. Unlike regulated Rims in 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the consent order period, 
and they were not required to keep 
reedrds which justified selling price 
increases by reference to cost increases. 
For these reasons, an analysis of the 
impact of the alleged over^arges on the 
final prices of non*petroleum goods and 
<i'.'rvices would be beyond the scope of a 
Mtedal refund proceeding. Sec Office of 
Enforcement Economic Regulatory 
Administration the Matter of PVM OH 
Associates, Inc,, 10 DOE ^ 85.072 (1983); 
see also Texas Oil B Gas Carp. 12 DOE 
\ 85.060 (1984) and cases cited therein. 
We have concluded that end-users of 
Northeast petroleum products need only 
d icument their purchase volumes from 
Northeast to make a sufficient showing 
that they were injured by the alleged 
overcharges. If these or other additional 
meritorious claims are filed, we will 
adjust the figures listed in the Appendix 
accordingly. Actual refunds will be 
determined only after analyzing all 
appropriate claims. 

Finally, we propose to cstabiish a 
minimum amount of $15 for refund 
claims. We have found through our 
experience in prior refund cases that the 
cost of processing claims in which 
refunds are sought for amounts less than 
$15 outweighs the modest benefits of 
restitution in those situations. See. e.g., 

(‘bait supra, at 85.225. See also 10 CFR 
205.288(b). 


In order to receive a refund, each 
claimant will be required either to 
submit a schedule of its monthly 
purchases of No. 6 residual fuel from 
Northeast, or to submit a statement 
verifying that it purchased residual fuel 
from Northeast and is willing to rely on 
the data in the audit file. Claimants must 
indicate, as well, whether they have 
previously received a refund, from any 
source, with respect to the alleged 
overcharges identified in the ERA audit 
underlying the Northeast proceeding. 
Purchasers not identified by the ERA 
audit will be required to provide specific 
information concerning the date, place, 
and volume of product purchased, the 
name of the firm from which the 
purchase was made, and the extent of 
any injury alleged. Each applicant must 
also state whether there has been a 
change in ownership of the firm since 
the audit period. If there has been a 
change in ownership, the applicant must 
provide the names and addresses of the 
other owners, and should either state 
the reasons why the refund should be 
paid to the applicant rather than the 
other owners or provide a signed 
statement from the other owners 
indicating that they do not claim a 
refund 

III. Distribution of the Remainder of the 
Consent Order Funds 

In the event that money remains after 
all meritorious claims have been 
disposed of. undistributed funds could 
be distributed in a number of ways in a 
subsequent proceeding. However, we 
will not be in a position to decide what 
should be done with any remaining 
funds until the initial stage refund 
procedure is completed. We encourage 
the submission by interested parties of 
proposals which address alternative 
methods of distributing any remaining 
funds. 

It Is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Northeast 
Petroleum Industries, Inc. pursuant to 
the consent order executed on }une 10. 
1070, will be distributed in accordance 
with (he foregoing decision. 
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|FR Doc. 65-14319 Filed 5-12-85: 8:45 am| 
0ILUNO COOC 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals. DOE. 

action: Notice of Implementation of 
Special Refund Procedures. 

summary: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for 
disbursement of $20,200 (plus accrued 
interest) obtained as the result of a 
Consent Order which the DOE entered 
into with Buck's Butane and Propane 
Service. Inc. of San lose, California. The 
funds will be available to customers 
who purchased propane during the 
period March 1974 through |anuary 28, 
1981. 

DATE ANO address: Applications for 
refund of a portion of the Buck's consent 
order fund must be postmarked within 
90 days of publication of this notice in 
the F^eral Register and should be 
addressed to Buck's Consent Order 
Refund Proceeding. OfRce of Hearings 
and Appeals, Department of Energy, 

1000 Independence Avenue, SW., 
Washington. D.C. 20585. All applications 
should conspicuously display a 
reference to Case Number HEF-0043, 

FOR FURTHER INFORMATION CONTACT: 
Richard W, Dugan. Associate Director 
OfRce of Hearings and Appeals. 1000 
Independence Avenue. SW.. 

Washington, D.C 20585. (202) 252-2860. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(c) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(c), notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
relates to a Consent Order entered into 
by Buck's Butane and Propane Service, 
Inc. (Buck's) of San |ose, California. The 
Consent Order settled possible pricing 
and allocation violations with respect to 
Buck's sales of propane and rental of 
propane tanks during the period March 
1974 through january 28,1981. Under the 
terms of the Consent Order. $29,200 has 
been remitted to the DOE by Buck's and 
is being held in an interest-bearing 
escrow account pending determination 
of Its proper distribution. 

The Office of Hearings and Appeals 
previously issued a Proposed Decision 
and Order which tentatively established 
a two-stuge refund procedure and 
solicited comments from interested 
parties concerning the proper 
disposition of the consent order fund. 
The Proposed Decision and Order 
discussing the distribution of the • 
consent order fund was Issued on March 
12.1985. 50 FR 12609 (March 29.1985). 
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As the Decision and Order indirates. 
applications for refunds from the 
consent order fund may now be filed. 
Applications will be accepted provided 
they are postmarked no later than 90 
days after publication of this Decision 
and Order in the Federal Register. 

Application will be accepted from 
customers who purchased propane from 
Buck‘8 during the period March 1974 
through January 28,1981. The specific 
information required in an application 
for refund is set forth in section FV of the 
Decision and Order. The Decision and 
Order reserves the question of the 
proper distribution of any remaining 
consent order funds until the first-slage 
claims procedures is completed. 

Dated: May 31,1985. 

George B. Breznay. 

Dirvetor, Office of Hearings and Appeals. 

Decision and Order of the Department of 
Energy 

Special Refund Procedures 
May 31.1985. 

Name of Firm: Buck's Butane and 
Propane Scr\ice. Inc. 

Date of Filing: October 13.1983. 

Case Number: HEF-0043. 

In accordance with the procedural 
regulations of the Department of Energy 
(DOE), 10 CKR Part 205. Subpart V, the 
Economic Regulatory Administration 
(ERA) of the DOE filed a Petition for the 
Implementation of Special Refund 
lYocedures with the Office of Hearings 
and Appeals (OHA) on October 13,1983. 
The petition requests that the OHA 
formulate and implement procedures for 
the distribution of funds received 
pursuant to a Consent Order entered 
into by the DOE and Buck's Butane and 
Propane Service. Inc. (Buck's) of San 
Jose. California. 

1. Background 

Buck's is a “retailer" of "propane." as 
these terms were defined in 10 CFR 
212.31.* * In conjunction with its retail 
sales of propane. Buck's rents propane 
tanks to its customers. The Federal 
Energy Administration (FEA). 
predecessor of the BRA. audited Buck's 
operations during the period November 
1.1973 through February 29,1976 (the 
audit period) and found possible 
violations of the Mandatory Petroleum 
price Regulations.* In order to settle all 


' Althou^ (he Consent Order identiftet fkich'i as 
a re«rll«r retaller. our record* indioite (he! Buci'i 
■old pro|>iine only !o retidenitel. commerdel. end 
(odustriel end'uecfi. Accordingly, we here 
delennincd that Buck** should he claMified m% a 
retailer See 10 CFR 212.31. 

• In a JHemedtal Order (RO) tsaued to Buck't on 
April 21.1977, the FRA found that during the audit 
period. Ouck'f had overrharged itf cuatomef* by 


claims and disputes between Buck's and 
the DOE regarding Buck's compliance 
with the DOE'S price regulations in sales 
of propane and the rental of propane 
tanks during the period March 1974 
through January 28,1981 (the consent 
order period), the firm entered into a 
Consent Order with the DOE on June 26. 
1981.* In accordance with the Consent 
Order. Buck's agreed to remit S29.200 to 
the DOE for deposit in an interest- 
bearing escrow account pending 
distribution by the DOE. 'The Consent 
Order states that Buck's does not admit 
to having violated the price regulations 
in sales of propane and the rental of 
propane tanks. 

On March 12.1985. we issued a 
Proposed Decision and Order (PDaO) 
setting forth a tentative plan for the 
distribution of the Buck's consent order 
fund. 50 FR 12609 (March 29.1985). We 
stated in the PDaO that the basic 
purpose of a special refund proceeding 
is to make restitution for Injuries that 
were suffered as a result of alleged or 
adjudicated violations of the DOE 
regulations. In order to effect restitution 
in this proceeding, we proposed to 


M.iftaes la oalm of profnine and $82.90982 tn Ih* 
rental of propane Uoki. Tln» RO was appealed, end 
In ■ Deciakm and Order Usoed on Nov ember 15. 

1977, the OllA remanded the RO in pari, requirinji 
(hat the alleged overcharge onountf be reduced by 
the total amount of any refunda made by the firm to 
Us ctaatomers. Bifck *g Butane A Propone Service, 

Inc. 1 DOE 1 80.119 (1977) In a ■ubtequent 
Dedeion, the OllA rescinded the portion of the RO 
relatini lo Mies of propane Buck’s Butane A 
Propane Service, htc,, 2 DOF. \ 80102 (1978). 
Conaeqaenlly. the only outstanding violation for 
which Buck’s was responsible Involved the 
$82.90902 In overchsrget to customers who rented 
propoone tanks. The Remedtsl Order with respect 
to this violation wss affirmed by a Untied ^ates 
Distrtcl Court Buck's Butane PPropane Service. 

Inc,, V. Department of Energy. Fed- Energy 
Guidlines. Court Dedstoos ig(t1-luS4.1 2ftXn (D.C 
Cel. 1981). 

The amount Bock’s was required to refund was 
suboaqucntly reduced in a Decisioo and Order 
issued by the OllA on June 14.1978 Buck's Butane 
A Propane Service, tnc. B DOE 1 81.018 (1981). In 
that Decision, the OHA granted exception relief to 
Dock’s permitting the firm to offset $4888808 of 
refunds previouaty made by the firm to its propane 
customers sgatnsl the firm’s lank rental 
overcharges. The OHA determined that this offset 
was appropriate since the firm’s tank rental 
custocnars and those to whom it sold propane were * 
virtually Identical groups. As a result, the Rim’s 
refund obligation was reduced to $18^21.74. plus 
interest. 

• The Buck’s Consent Order settles all claims with 
respect to Buck’s oulstsndfng liability regarding 

lank rental transactions during the audit period, as 
well as all other claims and disputes that may have 
arisen regarding Buck's compliance with the DOF. 
price regulations in sales of propone and the rental 
of propane tanks during the consent order period. 
Although the consent order period (March 1974 
through January 28 1981) does not cover the first 
four months of the audit period (November 1973 
through Feliruary 1974), the FKA audit files dearly 
indicate that Bu^'s ta not liable for any regulatory 
violations In its sales of propane and rental of 
propane tanks during those four months 


establish a claims procedure whereby 
applications for refund would be 
accepted from customers who can 
demonsirdle that they were injured as a 
result of Buck's pricing practices during 
the consent order period. 

A copy of the PDAO was published in 
the Federal Register on March 29.1985, 
and comments were solicited regarding 
the proposed refund procedures. While 
none of Buck's customers Tiled 
comments on the proposed procedures, 
comments were filed on behalf of the 
States of Arkansas. California. 
Delaware. Iowa, Louisiana, North 
Dakota. Rhode Island, and West 
Vii^inia. 'These comments however, 
discuss the distribution of any residual 
funds that might remain after refunds 
have been made to first stage claimants. 
*rhc purpose of this Decision and Ordrr 
is limited to establishing procedures to 
be used for Tiling and processing claiin^ 
in the first stage of the present refund 
proceeding. 'This Decision sets forth the 
information that a purchaser of propane 
from buck's should submit in an 
Application for Refund in order to 
establish eligibility for a portion of the 
consent order fund. The formulation of 
procedures for the final disposition of 
any remaining funds will necessarily 
depend on the size of the fund. See 
Office of Enforcement 9 DOE H 82,508 
(1981). Tlierefore. it would be premature 
for us to address at this time the issues 
raised by the States concerning the 
disposition of any funds remaining after 
all the meritorious first stage claims 
have been paid.* Since we have received 
no other comments regarding the issues 
raised in the PDAO. we will adopt the 
proposed refund procedures. 

II. Jurisdiction 

The procedural regulations of the DOE 
set forth general guidelines by which the 
Office of Hearings and Appeals may 
formulate and implement a plan of 
distribution for funds received as a 
result of an enforcement proceeding. 10 
CFR Part 205. Subpart V. 'The Subpart V 
process may be used in situations where 
the DOE is unable to identify readily 
persons who were injured by alleged or 
adjudicated violations, or unable to 
ascertain the amounts of such persons* 
injuries. For a more detailed discussion 
of Subpart V and the authority of the 
Office of Hearings and Appeals to 
fashion procedures to distribute refunds 
obtained as part of settlement 


* It U not clear, howwir. that any of the SUtrs 
that Tiled comments. axr.v|H for Catifomta. tiMV'tr a 
direct mtereat tn thb proc^ing. since all of the 
oalrs involved were made in the area of Sian low 
California 
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agreements, see Office of Enforcement 
9 DOE % 82.553 (1982); Office of 
Enforcement 9 DOE ^ 82,508 (1981); 
p/JTce of Enforcement 8 DOE \ 82,597 
(1981) (hereinafter cited as Vickers]. As 
we stated in the PDftO, we have 
reviewed the record in the present case 
and have concluded that a Subpart V 
proceeding is an appropriate mechanism 
far distributing the Buck* *8 consent order 
fund. We will therefore grant the ERA*s 
petiton and assume jurisdiction over 
distribution of the fund. 

in. Determination of Refund Amounts 

As an initial matter, we will adopt our 
1 nding that Buck^s customers, all of 
whom were end-users or ultimate 
consumers, were injured by the alleged 
vverebarges settled in the Consent 
Order. Unlike regulated Rims in the 
pntroieum industry, members of this 
^roup, including businesses that ore 
unrelated to the petroleum industry, 
generally were not subject to price 
< ontrols during the consent order period 
nfid were not required to keep records 
which justified selling price increases by 
reference to cost increases. 

For these reasons, an analysis of the 
impact of the alleged overcharges on the 
final prices of non-petroleum goods and 
services would be beyond the scope of a 
special refund proceeding. See Office of 
Enforcement Economic Regulatory 
Administration In the Matter of PVM 
Oil Associates, Inc*, 10 DOE \ 85,072 
[ 1983); see also Texas Oil B Gas Corp*, 

12 DOE 1 85.069 at 88.209 (1984). We 
have therefore concluded that Buck*s 
I ustomers need only document their 
purchase volumes from the firm to make 
a sufficient showing that they were 
injured by '.he alleged overcharges. 

As proposed in the PD80, we will 
ulsQ adopt a presumption that any 
alleged overcharges by Buck's were 
dispersed equally in all sales of propane 
made by the firm during the consent 
order period. In the past, we have 
referred to this presumption as a 
volumetric refund amount. See, e*g., 
Vickers, As we stated in the PD&O. the 
information in the Buck's audit file 
provides an insufficient basis for 
computing refunds based on alleged 
overcharge amounts. Specifically, the 
consent order period (f^rch 1974 
through )anuary 28,1981) is not 
(otormlnouB with the audit period 
(November 1973 through February 1976); 
the Consent Order covers alleged 
overcharges in sales of propane as well 
its tank rentals, while the Remedial 
Order, as affirmed, applied only to tank 
rental violations: and only a small 
P<*rcentage of Buck's customers during 
the consent order period are identified 
in the audit records. Wc have therefore 


determined that a volumetric refund 
presumption will provide the most 
effictent and equitable method for 
distributing the Buck's consent order 
fund. 

Presumptions in refund cases are 
specifically authorixed by applicable 
DOE procedural regulations. Section 
205.2d2{e) of those regulations states 
that: 

In tsslablithing •laiuiards and procedum 
for implemanting refund distributions, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efEcient effective and 
equitable manner and resolving to tha 
maximum extent practicable all oulttanding 
claims. In order to do so, the standards (or 
evaluation of individual claims may be based 
upon appropriale presumptions. 

10 CFR 205.282(e] 

The volumetric refund presumption 
we are adopting in this proceeding 
assumes that any overcharges that 
occurred were spread equally over all 
gallons of propane marketed by Buck's. 
In the absence of better information, this 
assumption is sound because the DOE 
price regulations generally required a 
regulated firm to account for increased 
costs on a firm-wide basis in 
determining its prices.^ 

As proposed in the PD&O. we will 
determine the volumetric factor by 
dividing the consent order fund by the 
estimated total volume of propane sold 
by Buck's during the consent order 
period.^ In the present case, this results 


* W« rocognlta. that (ba Impact of a 

Hrma prtctng pncUoat on an individual piirchaifu^ 
coold haw been greatar. and any porchaaar will 
ibarafora ba allowad lo file a refund appUcatioo 
baead on a dafoi that it auffered a dJiproporHonata 
infary aa a rafult of Buck'a pHcing praclioat during 
the exmaeat order period. A refund application for 
an anwant greater than the amount calcaUtad unng 
the vohimetrk preaumplibft muat dooimeol the 
ditproportiooale impact of tha alleged overchaigea 
See. esg. Amtel tne^ 12 OOEf SSiTa al »J03^U 
(ISM). 

*Tha preaenl cat# la different from Vangoe. tne^ 
U OOE18S.12S f ISM). In which we bamd tha 
volumetric refund level on the taoh capacity of each 
daimanl. The allegad ovcrchargca In that caia were 
attributable aolely lo lank renlda, whereas the 
alleged overcharges covered by the kick’s Cortsent 
Order are attributable to aalut of proparw aa well as 
the rental of propane taitka In addition, tbe record 
in Buck's Butane A PtxjponeService, tna, 1 DO£ 

^ 8U.11S (1977). ahowi that Bock's tank rental 
agreements required the firm's lank laaiaas lo fill 
the tanks only with propane purdiaacd from Suck'a 
See 1 DOS al 60.615. Accordingly. %r» find it 
reasonable In the preaant ease to bate tha 
volumetric refood level on Iho volumes of propane 
sold by Bock's. We ha\‘e calculated that volume 
figure by eatrapolatlng available audit data, 
because the audit fUas do not Usi the volumes 
of propone sold by Bock's during the enllre conamt 
unier period. 


in a refund amount of $0.0007454 for 
each gallon of propane which an 
applicant purchased from Buck's. The 
interest which has accrued on the 
money in the escrow account will be 
added to the refund of each successful 
claimant in proportion to the size of its 
refund 

We will also adopt our proposal to 
establish a minimum amount of $15 for 
refund claims. We have found through 
our experience in prior refund cases that 
the cost of processing claims In which 
refunds are sought for amounts less than 
$15 outweighs the benefits of restitution 
in those situations.^See. eg., (/ban Oil 
Co., 9 DOB \ 82,541 at 85,225 (1982). See 
also 10 CFR 205.286(b). 

IV. Refund AppUcatioo Procedures 

Wc have determined that the 
procedures described In the PDftO are 
the most equitable and efficacious 
means of distributing the consent order 
fund Accordingly, we shall now accept 
applications for refunds from customers 
who purchased from Buck's during the 
consent order period. 

In order to receive a refund each 
applicant will be required to report the 
monthly volume of propane purchased 
from Buck's for which it is claiming a 
refund. In addition, each applicant must 
state whether there has been a change 
in ownership of the firm since the 
consent order period and must provide 
the names and addresses of any other 
owners. If there has been a change in 
ownership, the applicant should either 
state the reasons why the refund should 
be paid to the applicant rather than the 
other owners or provide a signed 
statement from the other owners 
indicating that they do not claim a 
refund. 

All applications must be filed in 
duplicate and must be received within 
90 days after publication of this 
Decision and Order in the Federal 
Register. Each application must be in 
writing, signed by the applicant, and 
specify that it pertains lo the Buck's 
Consent Order Fund. Case No. HEF- 
0043. A copy of each application will be 
available for public inspection in the 
Public Docket Room of the Office of 
Hearings and Appeals. Any applicant 
who believes that its application 
contains confidential information must 
so indicate and submit two additional 
copies of its application from which the 
information that the applicant claims is 


’ Under Um volumetric refund Uvel etlubltehod In 
thif proceoding, • Byck'e cuftCooicr rau»t bavo 
purchuutd 30.123 gelloni of propano during the 
ooneenl ordar period In order to qiuiltfy for the 
mint mum refund. 
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confidential has been deleted. Each 
application must also include the 
following statement* “I swear (or affirm) 
that the information submitted is true 
and accurate to the best of my 
knowledge and belief.** 5^ 10 CFR 
205.283(c): 18 U.S.C. 1001. In addition, 
the applicant should furnish us with the 
name and telephone number of a person 
who may be contacted by this Office for 
additional information concerning the 
application. All applications should be 
sent to: Office of liearings and Appeals. 
Department of Fjicrgy, 1000 
Independence Avenue SW., 

Washinfiton. D.C. 20585. 

It Is Therefore Ordered That: 

(1) Applications for refunds from the 
funds remitted to the Department of 
Ener^ by Buck's Butane and Propane 
Service, Inc. pursuant to the Copsent 
Order executed on June 28.1981 may 
now be filed. 

(2) All applications must be filed no 
later than 90 days after publication of 
this Decision and Order in the Federal 
Register. 

(«eorge B, Breznay. 

Director, Office of Hearings and Appeals, 

May 51.1985. 

|FR Doc. 85-14317 Filed 8-12-85; 8:45 am) 
SaXIMQ CODE 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals. DOE. 

action: Notice of implementation of 
special refund procedures. 

summary: The Office of Heonngs and 
Appeals of the Department of Energy 
announces the procedures to be 
followed in refunding $1,010,000 plus 
accrued interest in consent order funds 
to members of the public. This money is 
being held in escrow following the 
settlement of enforcement proceedings 
involving Warren Holding Company. 
DATE AND ADDRESS: Applications for 
refund must be postmarked by 
September 11.1985. should 
conspicuously display a reference to 
case number HEF-0192. and should be 
addressed to: Office of Hearings and 
Appeals. Department of Energy, 1000 
Independence Avenue SW., 
Washington. D.C. 20585. 

FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann. Deputy Director, 
Office of Hearings and Appeals. 1000 
Independence Avenue SW„ 
Washington. D.C. 20585. (202) 252-2094. 
SUPPLEMENTARY INFORMATION: In 
accordance with f 205.282(b) of the 
procedural regulations of the 


Department of Energy. 10 CFR 
205.282(b). notice is hereby given of the 
issuance of the Decision and Order set 
out below. The decision relates to a 
consent order entered into by the 
Warren Holding Company which settled 
alleged violations of DOE price 
regulations in the sales of motor 
gasoline and No. 2 heating oil made by 
several firms controlled by Warren 
Holding Company during the period 
November 1,1973 through April 30,1974. 

Any members of the public who 
believe that they are entitled to a refund 
in this proceeding may file Applications 
for Refund. All Applications should be 
postmarked by September 11.1985, and 
should be sent to the address set forth at 
the beginning of this notice. 

Applications for refunds in excess of 
$100 must be filed in duplicate and these 
applications will be made available for 
public inspection between the hours of 
l.'OO and 5:00 p.m., Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
lE-234.1000 Independence Avenue SW., 
Washington. D.C. 20585. 

Dated; |une 4.1985. 

George B. Brezney, 

Director, Office of Hearings am! Appeals. 

Dedston and Order of the Department of 
Energy 

Implementation of Special Refund 
Procedures 

June 4.1985. 

Name of Firm: Warren Holding 
Company. 

Date of Filing: October 13,1983. 

Case Number: HEF-0192. 

This proceeding involves a Petition for 
the Implementation of Special Refund 
Procedures filed by the Economic 
Regulatory Admim'stration (ERA) with 
the Office of Hearings and Appeals 
(OHA) pursuant to the provisions of 10 
CF’R Part 205, Subpart V. Under those 
proccdureal regulations. ERA may 
request that OliA formulate and 
implement special procedures to moke 
refunds in order to remedy the effects of 
actual or alleged violations of the 
Department of Energy (DOE) 
regulations. ERA filed the petition in this 
case in connection with a consent order 
that it entered into with W'arren Holding 
Company (Warren). 

Several corporations controlled by 
Warren fielding Company marketed 
petroleum products to resellers and end 
users located primarily in the States of 
New York. Connecticut. Rhode Island, 
and Massachusetts. The Warren firms 
were subject to the Mandatory 
Petroleum Price Regulations set forth in 
10 CFR Part 212, Subpart F. An FJ^A 


audit of the firms* records revealed 
possible price violations with respect to 
the sales of motor gasoline and No. 2 
heating oil from November 1.1973 
through April 30,1974. The overchaigo!i 
alleged by ERA were attributed to sales 
made by the following entities during 
the following periods: 
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we. vw-VMw 

FNrolaum Cofp. 
Nt«rburg^ NY 
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In order to settle all claims and 
disputes between DOE and the Warren 
companies regarding the firms* sales of 
motor gasoline and No. 2 heating oil 
during the audit period. DOE and 
Warren Holding Company entered into 
a consent order on September 12.1980. 
in which Warren Holding Company 
agree to remit $1,010,000 to DOE‘This 
payment was deposited into an interest 
bearing escrow account for ultimate 
distribution to the parties who may have 
been injured by the alleged overcharges. 

On April 24.1985, we issued a 
Proposed Decision and Order tentatively 
setting forth procedures to distribute the 
money in the Warren escrow account to 
claimants who satisfactorily 
demonstrate that they were injured by 
Warren*8 alleged violations. 50 FR 18561 
(May 1.1985). 

This decision establishes procedures 
for filing claims in the W^arren refund 
proceeding. We will describe the 
information that a purchaser of W*am:n 
motor gasoline and No. 2 heating oil 
should submit in order to demonstrate 
that it is eligible to receive a portion of 
the consent order funds. In establishing 
these requirements, we will address 
issues raised by our April 24 proposal. 


’ Tb* Wurreo consvnt order does noi include 
—hs miule by «ny other subcidiary or jifTiluitftof 
Werren Holding Company or any unnamed 
•uhfidiary of the aliove'inenUoned enliHe*. 
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I Jurisdiction 

We have considered ERA*8 Petition 
fur the Implementation of Special 
Refund Piw.edures and have determined 
that it is appropriate to establish such a 
proceeding with respect to the Warren 
c onsent order fund. In our proposed 
decision and in other recent decisions, 
wc have discussed at length our 
jurisdiction and authority to fashion 
special refund procedures. See, e.g„ 
Office of Enforcement, 9 DOE 1 62.553 at 
B3.284 (1982). We have received no 
comments challenging our authority to 
fiishion special refund procedures in this 
case. W'c will therefore grant ERA'S 
petition and assume jurisdiction over 
the distribution of the Warren consent 
order funds. 

II. First-Stage Refund Procedures 
A. Refunds to Injured Purchasers 

We have concluded that applications 
for refund should now be accepted from 
claimants who satisfactorily 
demonstrate that they were injured by 
Warren's alleged violations. In order to 
receive a refund, each claimant will be 
required to submit a schedule of its 
p urchases of motor gasoline and No. 2 
heating oil for the applicable periods. If 
the motor gasoline and No. 2 heating oil 
was not purchased directly from one of 
the Warren companies listed above, the 
claimant w ill be required to include a 
statement setting forth its reasons for 
believing the pr^uct originated with 
Wtirren. In addition, a reseller or retailer 
that files a claim generally will be 
required to establish that it was injured 
by the alleged overcharges. To make 
this showing, a reseller or retailer 
claimant will first be required to show 
that it maintained "banks" of 
\ nrccovercd increased product costs in 
order to demonstrate that it did not 
subsequently recover those costs by 
increasing its prices. See Office of 
Enforcement: In the Mutter of Ada 
Resources, Inc., 10 DOE % 85.029 at 
88.125(1982). 

In addition, a reseller will have to 
provide some further evidence of injury. 
See Office of Special Counsel. 10 DOE 
f 85.048 at 88.215 (1982) (hereinafter 
cited as Amoco)* A reseller can make 
this showing by demonstrating that the 
prices it paid to other suppliers for 
motor gasoline or No. 2 heating oil were 
lower than those it paid to Warren. See, 
e.g„ Tenneco OH Co./Rocetrac 
Petroleum. Inc.. 10 DOE f 85.023 (1982). 

As in many prior special refund cases, 
we will adopt certain presumptions in 
order to permit claimants to participate 
in the refund process without incurring 
disproportionate expenses, and to 
enable OliA to consider refund 


applications in the most efficient way 
possible. See 10 CFR 205.2B2(e). Section 
205.282(e) specincally authorizes the use 
of presumptions in refund cases: 

|i|n establishing standards and procedures 
for implementing refund distributions, the 
OfTice of Hearings and Appeals shall lake 
into accouni the desirability of distributing 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order lo do so, the standards for 
evaluation of individual claims may be based 
upon appropriate presumptions. 

Both of the presumptions that we are 
adopting are desirable from an 
administrative standpoint because they 
allow OMA to process a large number of 
refund claims quickly and efficiently. 

We will first adopt a presumption that 
the alleged overcharges were spread 
equally over all gallons of motor 
gasoline and No. 2 heating oil marketed 
by the Warren companies during the 
periods covered by the consent order. 
This assumption is sound because the 
DOE price regulations generally 
required a regulated Rrm to account for 
increased costs on a firm>wide basis in 
determining its prices. However, 
because the impact on individual 
purchasers could vary, each purchaser is 
allowed to file an application based on a 
claim that the alleged overcharges had 
an actual impact greater than that 
presumed. See, e.g., Sid Richardson 
Carbon and Gasoline Co. and 
Richardson Products Co./SiouxIand 
Propane Co., 12 DOE | 85.054 (1984) and 
cases cited therein at 68.164. 

V\'e will also adopt a presumption that 
reseller or retailer claimants seeking 
refunds of $5,000 or less were injured by 
Warren's alleged overcharges. As we 
have noted In many previous refund 
decisions, there may be considerable 
expenses involved in gathering the types 
of data needed to support a detailed 
claim of injury. See, e.g., Uban Oil Co., 9 
DOE f 82.541 (1982). In the case of small 
claims, a firm's cost of gathering 
detailed factual information regarding 
the impact of alleged overcharges which 
took place many years ago. and OHA's 
cost of analyzing it. may be many times 
the expected refund amount. Failure lo 
allow simplified application procedures 
for small claims could therefore deprive 
injured parties of the opportunity to 
obtain a refund. W^o believe that the 
establishment of a presumption of injury 
for all claims of $5,000 or less is 
reasonable in this case. See Texas Oil & 
Cos Corp., 12 DOE 185.069 (1984); Office 
of Special Counsel: In the Matter of 
Conoca Inc., 11 DOE \ 85,226 (1984) and 


cases cited therein.^ Under the 
presumptions wo are adopting, a reseller 
or retailer claimant will not be required 
to submit any additional evidence of 
injury if its refund claim is below the 
$5,000 threshold level.’ 

In addition to the presumptions we 
are adopting, we are making a finding 
that each end-use or ultimate consumer 
whose business is unrelated to the 
petroleum industry was injured by the 
alleged overcharges covered by the 
consent order. Unlike regulated firms in 
the petroluem industry, members of this 
group were not required to keep records 
which justified selling price increases by 
reference to cost increases. An analysis 
of the impact of the alleged overcharges 
on the final prices of non-petroleum 
goods and services would be beyond the 
scope of a special refund proceeding. 

See Office of Enforcement, Economic 
Regulatory Administration: In the 
Matter of PVM Oil Associates, Inc., 10 
DOE § 85,072 (1983): see also Texas Oil 
& Gas Corp., 12 DOE at 88,209 and cates 
cited therein. Wc have therefore 
concluded that end-users need only 
document the volume of Warren motor 
gasoline and No. 2 heating oil that they 
purchased in order lo prove that they 
were injured by the alleged overcharges. 

If a reseller or retailer made only spot 
purchases of motor gasoline or No. 2 
heating oil sold by (he Warren 
companies, it is not likely to have 
suffered an injury. As we have 
previously stated with respect to spot 
purchasers: 

(Tlhosa customers tend to have 
considerable discretion in where and when to 
make purchases and would therefore not 
have made spot market purchases of [the 
firm's product] at Increased market prices 
unless they were able lo pass through the full 
amount of |the firm's) quoted selling price ut 
the time of purchase lo their own customers. 

Office of Enforcement, Economic 
Regulatory Administration: In the 
Matter of Vickers Energy Corporation, 8 
DOE ? 82.597 at 85,396-97 (1981). Wo 


•In Texas Oil SCom CorfL. 12 DOE 1 SSXm 
(ISM), we noted that describina the threshold In 
termi of ■ dollar amount rather than a porchasa 
voluata flaure would better effectuate our goal of 
fadilUting diibuneroentj to applicants seeking 
relatively smaU refunds. Id. at M210 We beheve 
that the same approach should be followed In this 
case. 

’ Applkcaota whose refund claims exceed the sum 
of S5.000 but cannot furnish additional evldenoa 
showing that they were injured by a greater amount, 
or «vho chooea lo limit their claims to the threshold 
amount will be eligtble for a refund up to the $5.01)0 
threshold amount without being required to submit 
any additional evidence of injury. See Office of 
Enforcement. S DOE 102.597 at 65.396 (1961): see 
at$o Office of Enforcement Economic Regulatory 
Adminlstratioo: In the Matter of Ada Resources, 
tnc.. to DOE 1 BS.029 at 66.122 (1982). 
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believe the same rationale holds true In 
the present case. Accordingly, a spot 
pufxifaaser that files a claim should 
submit sufficient evidence to establish 
that it was unable to recover the 
increased prices it paid for Warren 
motor gasoline and No. 2 heatintg oiL See 
Amoco at 8a20a 

A successful refund applicant will 
receive a refund based upon a 
volumetric method of all^ating refunds. 
Under this method, a per>gaUon refund 
amount is calculated by dividing the 
settlement amount by the total gallons 
of motor gasoline covered by the 
consent order* The refund amount in this 
case will be $.0148114 per galloo 
($1*010.000 received from Warren 
divided by 67.733.412 gallons of motor 
gasoline and No. 2 healing oil sold by 
the Warren companies duhng the 
periods covered by the consenr order), 
exclusive of interest Refunds wiU be 
calculated by multiplying eligible 
[.viTchase volumes by the per^gallon 
lefund amount Successful claimants 
will also receive a proporatiooate share 
of the interest accrued on the consent 
order fund since it was remitted to DOE. 
As of March 1.1985. accrued interest 
wtll increase the per gallon refund 
amount by $.0069747 for a total per 
gallon amount of 10238861. Although we 
are adopting a volumetric method for 
allocating refunds, any claimant that 
believes it suffered a disproportionate 
share of the alleged over^arges may 
submit evidence to support its dafm to a 
larger refund. 

As in previous cases, we will 
catablisb a minimum refund amount of 
$15.00 for first stage claims. We have 
found through our experience in prior 
refuTKi cases that the cost of procressing 
claims in which refunds are sought for 
amounts less than $15.00 outweighs the 
benefits of restitution in those 
situations. See e,g,. Uban OH Co,, 9 DOE 
1!R2.541 at 85*225 (1982); see also 10 CFR 
205.286ib). 

B, Application for Refund 

An application must be in writing, 
signed by the applicant and specify that 
it pertains to the Warren Consent Order 
Fund. Case Number HEF-0192. An 
applicant should indicate whether ft 
purchased motor gasoline or No. 2 
heating oiL and from whom the motor 
gasoline or No. 2 heating oil was 
purchased. If the applicant is rK>t a 
direct purchaser fh)m one of the Warren 
companies it should also indicate the 
basis for its belief that the motor 
gasoline or No. 2 heating oil which it 
purchased originated from one of the 
Warren companies. Each applicant 
should report its vohiroe of purchases by 
month for the period of time for which if 


is claiming it was injured by the alleged 
overcharges. Each applicant should 
specify how it used the W^airen motor 
gasoline or No. heating oil. indicating 
whether it was a reseller or ultimate 
user. If the applicant is a reseller, it 
should state whether it maintained 
banks of unrecouped product coal 
increases from the date o£ the alleged 
violation through January 27.1981. An 
applicant who did maintain banks 
should furnish OliA with a schedule of 
its cumulative banks calculated on a 
quarterly basts from November 1.1973. 
through January 27.198T If the applicant 
is a reseller, it must also submit 
evidence to establish that it did not pass 
on the alleged injury to its customers* 
For example, a firm may submit market 
surveys or information about changes in 
its profit margins or sales volume to 
show that price increases to recover 
alleged overcharges were infeasible. An 
applicant should report any past or 
present involvement as a party in DOE 
enforcement actions* If these actions 
have terminated, the applicant should 
furnish a copy of a order issued In 
the matter. If the action is ongoing, the 
applicant should briefly describe the 
action and its current status. The 
applicant is under a continuing 
obligation to keep OHA informed of any 
change in status during while its 
application for refund ft being 
considered. See 10 CFR 205.9(d). In 
addition an applicant should state 
whether the applicant has received 
compensation for any alleged Warren 
overchanges (such as through a price 
rollback or refund from Warren, or 
through a private legal action). Each 
appKcation must also include the 
following statement: swear (or affirm) 
that the information submitted Is true 
and accurate to the best of my 
knowledge and belief.- See 10 CFR 
205283(c); 10 U.S.C ( 1001. In addition, 
each applicant should furnish ua with 
the name, position title, and telephone 
number of a person who may be 
contacted by us for additional 
information concerning the application. 

Earii application for refund must be 
filed in duplicate. A copy of each 
application will be avaihible for public 
inspection in the Public Docket Room of 
the Office of Hearings and Appeals. 
Forrestal Building. Room IE-234.1000 
Independence Avenue, Washington. 

D.C* Any applicant that believes that its 
application contains confidential 
information must so indicate on the first 
page of its appiicntion and must submit 
two additional copies of its application 
from which the confidential information 
has been deleted, together with a 


statement specifying why any such 
information is privileged or confident)aL 

All applications sboold be sent to; 
Warren Holding Ca Consent Order 
Refund Proceeding* Office of Hearings 
and Appeals, U.S. Department of 
Energy, 1000 Independence Avenue, 
S.W.. Washingtoa D C. 20585. 
Applications for refund of a portion of 
the Warren consent order funds must be 
postmarked within 90 days after 
publication of this Decision and Order 
in the Federal Register. See 10 CFR 
205.208. All apph^lkins for refund 
received within the lime limit specified 
will he processed pursuant to 10 CFR 
205.284. 

ft Is Therefore Ordered That 

(1) The Petition for the 
Implementation of Special Refund 
Procedures filed by the Economic 
Regulatory Administration in Case No 
ii^'-0192 be granted 

(2) Applications for Refunds from the 
funds remitted to the Department of 
Energy by Warren Holding Company 
pursuant to the consent order execulr i 
on September 12,1980. may now be 
filed. 

(3) All applications must be 
postmarked within 90 days after 
pubHcotion of this Decision and Order 
in the Federal Register. 

DaUr luoe 4.1965. 

George B. Brexnay. 

Director Office of Hearings twdAppeaJs 
|FR Doc. 85-14328 Piled 6-12-66; &iS am) 

WLIMQ 0001 MM-OMi 


Issuance of Decisions and Orders; 
Week of April 22 Through April 26, 
1985 

During the week of April 22 through 
April 26.1S85. the decisions and orders 
summarized below were issued wilh 
respect to appeals and applications for 
exception or other relief filed with the 
Office of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a lilt of 
submissions that were dismissed by the 
Office of Hearings and Appeala. 

Appoals 

fames T. OBetfiy. 4/24/01; NFA-e273 

lames T. O’Reilly lOReilly) filed a 
fubminton entitled ’’Appeal from Remanded 
Disclosure- regarding a response by the 
Authorizing Official of the Oak Ridge 
Operations Office of the Department of 
Energy (DOE) to a remend c^er issued in 
fames T, O RsiJfy, 12 DOE laai42 (19B41. In 
his response, the Authorizing Offici**fl 
provided O’Reilly with the fiiuil version of s 
document, but wllbheUl a draft of the 
document pursuant to Exemption 5 of the 
Freedom of lnform.itton Act (FOIA). 
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AccordiriK lo O'Reilly, the draft version of the 
diKonient should be released because the 
final version has been greatly edited or 
u'’i're<L In rxinsidering O'Reilly's submission, 
the OHA found that O'Reilly failed to provide 
any supporting factual or legal basis for this 
contention. Accordingly, the Appeol was 
dinied. 

ViirctL Rock. 4/23/8S; HFA-a282 

Uurci L Rock filed an Appeal from a 
partial denial by a Deputy Director of the 
Oifice of I lea rings and Appeals of b Request 
liur Information which the firm had submitted 
under the Freedom of Information Act (the 
FX^IA). In considering the Appeal, the IX>K 
(oand that the £)epuiy Director properly 
withheld the contested material pursuant to 
Exemption 5 of the FOIA, The DOE further 
concluded that discretionary release of the 
withheld documents would not be In the 
public Interest- The Appeal was therefore 
denied Important issues that were 
rensidered in the Decision and Order were (i) 
whether the contested material was 
drhtierative and pre-decisional in nature, and 
(ii) whether the search for responsive 
niiterialB was adequate. 

Remedial Orders 

BHA/Atmarv Sfonufacturing. he.. 4/22/85; 
llRW-0026 

llm Economic Regulatory Administration 
filed a motion lo issue a Proposed Remedial 
Order (PRO) issued to Almarc Manufacturing. 
Inc aa a final Remedial Order. Almarc had 
flat Tiled a Notice of Oh)eclicm to the PRO 
with the Office of Hearings and Appeals. The 
DOB therefore determined that Almarc 
admitted the findings of fact and conclusions 
of law contained in the PRO and further 
cri.naented to its issuance as a final order. The 
DOB further determined that the remedial 
provisions of the PRO should be modified to 
require that the money be distributed 
pursuant to the Special Refund Procedures of 
10 CFR Part 205. Subpart V. The PRO as 
nuidifled was issued os a Tmal Remedial 
Order of the DOE. 

Warrior OH Company. 4/23/85; HRO-0182 

The ERA alleged tat Warrior violated 10 
CFK 212.10 and 212.03. by selling crude oil at 
' prices in excess of maximum legal selling 
pi icet* Warrior ob)ected on two grounds. 

First. Warrior claimed that its pr^ucl was 
loo heavy lo be a liquid, and therefore was 
not crude oil under the regulatory definition 
of crude oil. However, based on the evidence. 
OHA determined that the product was a 
liquid upon extraction, and remained so until 
sftor its sale to Warrior's purchasers. Tlius. 
OHA found that the product was crude oik 

Second. Warrior claimed that it was not a 
rt seller." According to W^arrior. It was in the 
1> isioess of telling "gathering and 
i.utnsportation services." and the fact that il 
took title to the crude oil In question should 
be Ignored. OHA found that Warrior was a 
*'ri*iie|ler" since It: (1) Took title lo a covered 
product; (ii) did not substantially alter the 
pfiKiact; and (iii) sold the product to a 
P'ir^chaser other than an ultimate consumer. 

Ai cordingly. the DOE issued a Tmal Remetlial 
Order lo Warrior. 


Petition for Special Redress 

Gruat Lakes Electric Consumers Association. 

4/26/85; HEG~003a 
11ic Great Lakes Electric Consumers 
Association (CLECA) filed a Petition for 
Special Redress in which It requested that 
approximately 25 percent of the money 
remaining in escrow after the distribution of 
refunds in the first stage of special refund 
proceedings under 10 CFR Part 206. Subpart 
V. be made available to publicly-owned and 
consumer-owned electric utilities which 
submit plans for energy-related proiects 
which benefit petroleum products customers. 
After considering the CLTCA Petition, the 
Office of Hearings and Appeals (OHA) 
concluded that another more appropriate 
proceeding was available for electric utilities 
that want to be conduits for second-stage 
refunds. Specifically, the OHA determined 
that the utilities could file second-stage 
refund daims on an individual basis in those 
Subpart V proceedings in which they are able 
to show that their energy^-related proiects 
best serve the equitable and resUtutionary 
goals of the Subpart V process. Accordingly, 
the CLECA Petition was dismissed without 
prejudice. 

Request for Slay 

Revere Petroleum Corporation. 4/26/85: 

HRS-O047 

Revere Petroleum Corporation and Richard 
Dobyns (Revere) filed a submission with the 
Office of Hearings and Appeals (OHA) of the 
Department of Energy (DOE) seeking a Stay 
of their obligation to file a Statement of 
Objections in a related Proposed Remedial 
Order (PRO) proceeding (Case No. HRO- 
0125). The basis for the Stay request was the 
referral by the DOE to the Department of 
lustice. for possible criminal prosecution, of 
certain issues in the PRO. According to 
Revere, following the referral, the DOE was 
merely gathering evidence for the possible 
criminal prosecution. Thus. Revere contends 
that the submission of its Statement of 
Objections may result in a violation of its 
constitutional privilege against self- 
Incrimination. In considering Revere’s 
application, the OHA determined that 
Revere's contentions were unfounded and 
speculative. Moreover, the OHA found that 
responding to the PRO would not violate 
Revere's constitutional privilege against self- 
incrimination. The OHA found that our 
procedure in previous cases, requiring 
submission of the Statement while allowing 
the parly to assert constitutional violations 
where applicable, adequately protected the 
party's rights while expediting the underlying 
proceeding. Accordingly, the Application for 
Stay was denied. 

.Motion for Discovery 

Dome Corporation. 4/26/85: HRI>-0214. 

HR}1-0214 

The ERA Issued a Proposed Remedial 
Order (PRO) alleging that Doma Corporation 
violated the DOE's pricing and certification 
regulations. 10 CFR 212.93 and 212.131. in 
resales of crude oil and related products. 
Domu sought discovery of all the moterinl 
generated during the ERA’S audit of the film 
OIIA determined that the ERA has already 


supplied Doma with all the Information 
needed to understand the legal and factual 
bases of the allegations set forth in the PRO. 
and lo prepare an adequate defense thereto. 
Accordingly. OHA concluded that the firm 
was not in need ol^addilional audit-related 
materials, and that its request should be 
denied. 

Doma also contends that the PRO was 
issued only because the ERA auditor 
responsible for the Doma audit bore a grudge 
against the firm. In order to support this 
contention. Doma sought discovery of 
materials which it says would reveal the 
agency*! motivation for inillatlng tliis 
proceeding. OHA held, at a matter of taw. 
that the question of the ERA auditor's 
sentiments toward the firm were totally 
irrelevant to a delcrminallon of whether 
Dorns had committed the vioUlJons alleged 
in the PRO. OHA also found that Doma had 
not supported its claims of improper agency 
action with a single piece of evidence. 
Accordingly, OHA denied these requests. 

Inleriocutory Order 

Economic Regulatory Administration/Ozark 
County Gas. tna. 4/24/85: HRZ-02J9. 
imZ-0240 

The Economic Regulatory Administration 
filed Motions to Withdraw and Amend a 
Proposed Remedial Order issued to Ozark 
County Css. Inc. (Case No. HRD-0239). In 
considering the motions, the DOE found that 
ERA'S proposed amendment—adjusting the 
total amount of alleged overcharges in the 
PRO lo correct previous calculation errors— 
would not unduly burden Ozark and would 
be the most efficient way to continue the 
enforcement proceeding in an orderly 
fashion. Therefore, ERA'S Motion lo Amend 
the PRO was granted and ERA'S pluvious 
Motion lo Withdraw the PRO was dismissed. 

Supplomentsl Order 

Revere Petroleum Corporation, et aL 4/23/ 

65; HRX-Ott9 

The Office of Hearings and Appeals (OHA) 
of the Department of Energy (DOE) issued a 
Supplemental Order to Revere Petroleum 
Corporation, et al In the order, issued 
pursuant lo 10 CFR 205.196G of the DOE 
procedural regulations, the OHA rescinded 
the Motion to Strike granted in our (anuary 
24.1985. Decision and Order. Economic 
Regulatory Administrotion/Revere 
Petroleum Carp,. 12 DOE \ 82,544 (1985), 
Accordingly, the materials stricken from the 
record in the Revere Proposed Remedial 
Order proceeding (Case No. HRO-0125) have 
been reinserted into the record. 

Implementation of Special Refund Procedures 
Glen Martin Heller. 4/25/85. HEF-W68 

On April 25.1965. the Office of Hearings 
and Appeals of the Department of Fjiergy 
issued a final Decision and Order 
establishing procedures for the disbursement 
of $7,914.90 (plus accrued interest) obtained 
as a result of a Memorandum and Order 
issued lo Glen Martin Heller by the United 
Stales District Court for the District of 
Massachusetts on December 29,1981. The 
funds will be available to customers who 
purchased motor gasoline from Hellcr'f retail 
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»ervir4? sUlion duriDg the period AugtiM 1. 
1U79 through Decetn^r 1,1979. SucceMful 
eppUcanlB will receive refunds proportlonnte 
to the volume of motor gosotine they 
purtdiased from Heller. 

Matiord Resources, tne^ 4/Z2l9Si HEF-4)474 
The DOR issued a Deefition and Order 
concerning a Petition for Implementation of 
Special Refund Procedures filed by the 
Economic Regulatory Administration In 
conoecllon with a consent order with Mallard 
Resources. Inc. ERA requested that the OHA 
formulate a mechanism by which parties 
injured by Mallard’s alleged violations of the 
Entitlements Program could apply for 
refunds. The Decision and Or^r determined 
that, because of the similarities between the 
violations alleged regarding Mallard and 
actual or alleged crude oil violations which 
affected tbs l^Uilemenla Program covered by 
other refund proceedings, the application 
procedures formulated in the Alkek, Adants. 
and A. fohnson proceedings would be 
utilised. The Decision further determined that 
those parlies who filed refund applications in 
those proceedings would be deemed to have 
filed an application for refund in the Moilord 
proceeding. 

Refund Applications 

Consolidated Gas Supply Corporotkrn/CM. 
Dining. Inc.. 4/23/8S: RF77-0004 
CM. Dining. Inc. filed an Application for 
Refund in which the firm sought a portion of 
the fiind obtained by the DOE through a 
consent order entered into by the agency and 
Consolidated Cas Supply Corporation 
(Consolidated!. The DOE determined that 
C.M. Dining's allocable share of the 
Consolidated consent order funds was below 
the $5,000 injury presumption threshold 
Ac^^rdinglv. the DOE determined that CM- 
Dining would not be required to demonstrate 
injury, and that the firm would receive 
principal equal to its allocable share of S31S. 

In addition. C.M. Dining received $204 
interest accrued on that principal. 

Gory Energy CoiporaUon/Caf Cos 
Corporation. 4/23f$&: RF47-3 
Cal Cas Corporation filed an-Application 
for Refund. secJiing a portion of funds 
remitted by Cary Energy Corporation 
pursuant to a consent order that Cary Energy 
entered into with the DOE. In this Decision, 
the DOE found In general that Gary Energy 
chaiged Cal Gas prices for natural gas liquid 
products tNGLPS) in excess of average 
market prices. The DOR therefore granted Cal 
Gas $10.4B495 in refund plus accrued 
interest, which equals the share of the Gary 
Energy consent order fund allocated to Cat 
Cas on the basis of the Rrm's NCLPs 
purchase volume. 

Standard Oil Co. (Indtanal/Hairs Standard 
Senrice. 4/26/85; RE2I-1239I 
The Dopartmenl of Energy (DOE) issued a 
Decision and Order that reduced a refund 
granted to Hairs Standard Service in a prior 
decision. See Standard Oil Co. (Indional/ 
Garfield Standard. etoLll DOE ? 65J031 
(1963). The DOE delerniined that Hail'a had 
overstated its total volume of purchase. 
Accordingly, the DOK directed Hall's to remit 
$148. representing (be excess refund money 
Hali’a had received, plua mieresL 


Waller Petroleum Co. Inc. /Sato! RestecrrJi 
Laboratory, 4/23/85. RF7S-€00e 
The DOE issued a Decision and Order 
concerning one Application for Refund filed 
by the Naval Research Laboratory (NRLk an 
end-user of Waller fud oil. The NRI. ap^ied 
for a refund based on the procedures for 
filing end-user claims outlined in Waller 
Petroleum Co., /nc, 12 DOE f 85,148 (1986J. 
After examining the evidence submitted by 
the applicant, the DOE concluded that the 
NRL should receive a refund of $3,110. plus 
interest based upon the total volume of its 
Waller fuel oil purchase. 

Waller Petroleum Company. lnc,/Spoce 
Petroleum ^ Chemical Bulk Sales 
Corporation Ajlll^ RFTB-om Rf70- 
0004 

The DOR issued a Decision end Order 
concerning two AppHcalions for Refund filed 
by Space Petroleum 5 Chemical Co. and Bulk 
Sales Corporation. Both firms are resellers of 
Waller No. 2 heating oil. The claimants 
rtfquested full refunds for thdr purchases 
from Waller but could not prove that they 
had been injured by Waller's pricing 
practices as required in the Waller decision. 
Waller Petroleum Co» Inc., 12 DOE 185,148 
(1965). Accordingly, the DOE decided to grant 
the firms* applications in part. The firms 
received refunds based on the $5,000 
threshold figure for the presumption of tnlory 
for small claims st sal forth in Waller. Each 
firm received s refund of $5,000 phrs interest 
• accrued after Waller deposited payment with 
the liS. Treasury. 


Dismissals 

The following submissions were 
dismissed: 


Hum 

CumHo. 

Ncnca due Simon__ 

SesMop PiSolwra Coip__ _ 

Rf40-2t7S 

RF21473S 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Heanngs and Appeals, Room lE-234. 
Forrestal Building. 1000 Independence 
Avenue, SW.. Washington. D.C 20585. 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Gaoiga B. Brssoay. 

Director, Offtce of Hearings and Appeals. 

May 29.1963 

(l-’R Doc. B5-14J16 Filed 6>lZ-85; 8:45 am) 
atLtmo CODE Mso-ai-si 


Issuance of Decisions and Orders; 
Week ol AprU 29 Through May 3. 1965 

During tlte week of April 29 through 
May 3,1965, the decisions and orders 
summarized below were issued with 


respect to appeals and applications for 
exception or other relief filed with the 
Office of Hearings and Appeals of the 
Department of Energy, The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Heanngs and Appeals. 

Appeals 

IniemationaJ Brotherhood of Electrical 
Workers. 05/03/85; HFA-0296 

The Intemalional Brotherhood of Bltctnc. 3 l 
Wockeri, Local 125 (IBEW) filed an Appeal 
from a detenmnatioo Issued by a Contracting 
Officer of the Bonneville Power 
Adminitinilion denying a request for 
information which the IBEW had filed under 
the Freedom of Information Act (FOIA). 
IBEW had requested copies of payroll laporti 
filed by two contractors, in conslderiivg 
AppeaL the DOE found that the GMitracting 
Officer had properly wtilihtld the requeslf^i 
information under Exemption 6 of the FOIA. 
because the privacy interest of individuals 
idenUfuMl by this information outweigheii any 
public inleietl in rckrase. Accordingly. Ilie 
Appeal was denied. 

Iron Von Zuckemtein. 04/30/85; liF.\’432a4 

Ivan Von Zuckerstein filed an Appeal ftoir 
a partial denial by tlie Chicago Operations 
Office of the Department of Energy of a 
request for information which he bad 
submitted under the Freedom of Information 
Act (FOIAl. The Mppellant had requested a 
working copy of a report involving residentlid 
energy consumption, arguing that the ideas 
expressed in that report were not exempt 
from disclosure, since it was prepared for the 
DOE by B contractor. In considering the 
Appeal the DOE found that a report prepared 
by a contractor is an agency record. The 
agency further found that the requested 
document, which conlamed stneken malenal 
and handwritten additions, was a draft 
document that was properly withheld undei 
Exemption 5 of the FOIA. Accordingly, the 
Appeal was denied. 

Request for exception 

Phillips Petndeum Company. 04/30^85. BEE- 
1680 

Phillips Petroleum Company filed »n 
Application for Exception from the pmvlfkHi» 
of 10 CFR 211 00. the Fjitidements Program 
clean-up regulations, in which the firm sought 
to file amended monthly ERA-49 forms for 
errors which it has made on those forms for a 
period prior to the cut-off date established by 
the clean-up regulations. In considering the 
request the DOE found dial the existence ol 
a filing or accounting error does not in and of 
itself constitute a gross inequity or otharwifit^ 
warrant exception relief. Accordingly, the 
application was denied. 

Motion Cor Discovery 

Empire Gas Corporation. 05/0VSS: HRD- 
0261. HfULOiBl 

Empire Gas Corporation filed a Motion for 
Dis4:overy and a Motion for Evidentiary 
Hearing in connection with the firm s 
Statement of Objections to a Proposed 
Remedial Order issuiNj to the firm Empire 
sought discovery and an evidentiary hearing 
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conc^rmia^ the audit methodolDR>' and th<? 
uM! of the Special Refund Procedures set 
forth at 10 (It'K Part 205. Subpart V. In 
Lunsidering Empire's Motion for Discover)*, 
the DOE detfumined that the motion should 
be granted in part and that the ERA should 
supply the firm with a copy of the audit 
workpapers that show how the firm's 
purchases and sales were matched and how 
maximum lawful selling prices and alleged 
overcharges were computed. The DOE 
detcrmini^ that in all other respects Empire's 
request for discovery was either insufficiently 
f(iecinc or involved issues that are not the 
proper subfect for discovery, and should 
therefore be denied. In considering Empire's 
Motion for Evidentiary* Hearing, the DOE 
found that Empire had failed to demonstrate 
il.at an evidentiary hearing would 
substantially assist In resolving any disputed 
factual issues. Accordingly, the motion was 
ciemed. 

Motion for Evidentiary' Hearing 
Sun Company, fne^ 05/01/tIS: HRH-OOXi 
Sun Company. Inc. filed a Motion for 
Evidentiary Hearing in connection %vith a 
l^oposed Remedial Order issued to the firm. 

In its Motion, Sun sought to introduce 
ipslimony in the following areas: ft) The 
meaning of the term "producecT in 10 CFR 
2tZ79; (2) the pricing actions of other working 
interest owners invol\^ in two properties: 
dnd (3) the impact on one Sun properly of a 
consent order between Getty Oil 
Company and the DOE. The Office of 
lieariitgs and .^ppe4lls denied the motion on 
the grounds that the requested hearing would 
Dot produce information which was relevant 
and material to the resolution of any 
I ontMte<l factual issue raised in the 
■. nderlying enforcement proceeding. 

Refund Applications 

Ric/tonfs on Company/Pope P Talbot. Ina. 
vt oL 05/02/65: RPTO-t. et al 
The DOE issued a Decision and Order 
grunting refunds to 26 end-user purchasers of 
fuel nil and residual fuel oil from the Richards 
Oil Company. The refunds to these firms 
t*qaled S596.982.31. representing $382,906.90 
in principal and $214,075.41 in Inlcrcsl. 

Among the successful applicants was the 
State of Minnesota, and end-user of Richards’ 
I rodocts, which was gruntiKl a total refund of 
$403,614.34 

Waller Petroleum Company, Inc^/SMO. hre^ 
04/29/65: Rhro^OQOl 
The DOE issued a Decision and Order 
concerning an Applications for Rrfund niinJ 
by SMO. Inc., a reseller of Waller No. 2 
heating oil. The claimant applied for a refund 
i Msed on the presumption of injury and 
procedures for filing small claims outlined in 
Waller Petroleum Co.. 12 DOE \ 85.146 (1985) 
After examining the evidence and supporting 
information submittwi by SMO. the DOE 
concluded that the firm should receive a 
refund of $8,309 (S4.672 principal plus $3,637 
interest) baser) upon the total volume of its 
Woller purchases. 

Wallt^h'trultum Company, Inc-/Toner 
Sales. Inc., 05/01/85: RF76-€OOa 
fhe DOE issued a Decision and Ortter 
ronceming an Applications for Rrfund filcil 


by Tower 5^1es. Inc., a reseller of Waller No. 
2 heating oil Tlic DOE dclcrmincd that 
Tower experienced a competitive 
disadvantage with respect to its purchases of 
Waller No. 2 heating oil. Accordingly, the 
DOE concluded that Tower should receive a 
refund of $11,034 principal plus $8,591 
accrued interest, based upcm the total volume 
of its Waller No. 2 purchases. 

Dismissal 

The following submission was 
dismissed: 


Nimv 

1 Cwm 

giii>ni OS Conrpanf . . 

.j nF7-ll7 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room lE-234. 
Forrestal Building. 1000 Independence 
Avenue. SW.« W^ashington. D.C 20585. 
Monday through Friday, between the 
hours of 1:00 p.m, and 5:00 p.m.. except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

Georgu B. Breznay, 

Director. Office of Hearings and Appeals, 

May 31.1965. 

|FR Doc 85-14315 Filed 6-12-85; 845 am| 
aituMQ cooe msu-oi-m 


Issuance of Proposed Decisions and 
Orders; Week of May 20 Through May 
24.1985 

During the week of May 20 through 
May 24,1985. the proposed decision and 
order summarized below was issued by 
the Office of Hearings and Appeals of 
the Department of Energy with regard to 
an application for exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed d^ision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 


file a detailed statement of objections 
within 30 days of the dale of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this pi o|>o8cd 
decision and order ore available In the 
Public Docket Room of the Office of 
Hearings and Appeals. Room lE-234. 
Forrestal Building. 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
Monday through Friday, between the 
hours of IKX) p:m. and 5:00 p.m.. except 
federal holidays. 

George B. Brernay. 

Director. Office of Hearings and Appeals, 

|une 5.1905. 

Transcontinental Oil Corp . Shreveport. 
Louisiana: HEE-0114. reporting 
requirement 

Transcontinental Oil Corporation filed 
an Application for Exception seeking 
relief from the requirement that it file 
Form FJA-23 with the DOE Energy 
Information Administration. The 
exception request, if granted, would 
permit Transcontinental to be exempted 
from filing Form EIA-23 for Report Year 
1984. On May 22,1985, the Department 
of Energy issued a Proposed Decision 
and Order which determined that the 
exception request be granted in part, 
permitting the firm to complete only 
those portions of Form ElA-23 for which 
the necessary data were readily 
available to the firm. 

[FR Doc. 85-14318 Filed 5-12-85: 8:45 am) 
MLUNO COOC MSO-UI-M 


Western Area Power AdminlstratkKi 

Proposed Allocations of Contingent 
Capacity and Associated Energy From 
the Boulder Canyon Project Uprating 
Program 

agency: Western Area Power 
Administration. DOE. 
action: Notice of Proposed Allocations 
of Contingent Capacity and Associated 
Energy from the Mulder Canyon Project 
Uprati ng Program. __ 

summary: The Western Area Power 
Administration's (Western) Boulder City 
Area Office requested applications in 
the Federal Register on january 18,1985 
(50 FR 2717). for power expected to be 
available beginning june 1.1987, from 
the Boulder City Area Projects. The 
deadline for acceptance of the 
applications was March IS. 1985. 

Applications for power from the 
Boulder Canyon Project Uprating 
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Program (Upraling Program) were 
ref|uested from the Arizona Powirr 
Authority, the G)lorado River 
Conunission of Nevadn. and (tualiTied 
entities in California pursuant to the 
I foover Power Plant Act of 1934 (Hoover 
Power Plant Act) (98 Stal. 1333) and the 
‘‘Conformed General Consolidated 
Power Marketing Crtteria or Regulations 
for Boulder City Area Projects** 
(Conformed Marketing Criteria) 
published in the Federal Registftr on 
December 28,1984 (49 FR 50582). As a 
result of the r«*quesl for applications, the 
Boulder City Area Office received and 
reviewed applications for power from 
the Upraling Program from the Arizona 
Power Authority, the Colorado River 
Commission of Nevada, and seventeen 
entitles In Colifomla. These proposed 
allocations of contingent capacity and 
associated energy [power] ore a result of 
Western’s review and analysis of the 
applications submitted. 

‘SUPPLEMENTAriY INFOUMAXIOM’’ 
contains a brief statement of the major 
reasons and rationale for granting or 
denying allocations of the power from 
the Boulder Canyon Project Uprating 
Program. 

Interested parties are invited to 
submit comments concerning the 
proposed allocations for the power from 
the Uprating Program to Western. 
Western will review and consider each 
comment prior to publishing Tinal 
allocations of power from the Uprating 
Program in the Federal Register. Also to 
be included in that Federal Register will 
be responses to all major comments, 
criticisms, and alternatives offered 
during the comment period 

DATES: Written comments concerning 
the proposed allocations should be 
submitted on or before July 15.1985. An 
opportunity will be given all interested 
parties to present written or oral 
statements at a public comment forum 
to be held on July 1.1985, at the Plaza 
Room, Tropicana Hotel, in Las Vegas. 
Nevada, beginning at 1 p.m, 

ADDRESS: Written comments concerning 
the proposed allocations of power from 
(he Uprating Program should be sent to: 
Mr. Thomas A. Mine, Area Manager. 
Boulder City Area Office. Western Area 
Power Administration. P.O. Box 200. 
Boulder City. NV 88005, (702) 293>880a 
Proposed Allocations: These proposed 
allocations of power are made in 
accordance with the Department of 
Eneigy Organization Act of 1977 (42 
U.S.C. 7101 el seq.), the Federal power 
marketing authorities contained in 
Reclamation laws (43 U.S.C. 372 et seq. 
and all acts amendatory thereof or 
supplementary thereto), and the acts 


speciAcally applicable to the Boulder 
Canyon Project 

The Hoover Power Plant Act and the 
Conformed Marketing Criteria form the 
basis for the proposed allocations of 
power. 

The contingent capacity and 
associated energy from the Upraling 
Program to be allocated pttrsuanf to 
section 105(a)(ll(B) of the Hoover Power 
Plant Act and tlte Conformed Criteria 
arc shown in them following Table 1; 


TsatE 1.—COffTINOEKT CAPACITY AND 

Assooateo Energy 
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The proposed allocations within each 
State are shown in Table 2. The 
availability of the allocated contingent 
capacity and associated energy is 
pr^icated upon the successful 
completion of the Uprating Program 
which will be constmeted In stages and 
is currently scheduled to be completed 
in 1992. Power deliveries will vary 
during the construction period 
depending upon the actual capacity 
generated. Power contracts will become 
effective on June 1.1987, and will 
contain an estimated schedule for power 
deliveries from the Uprating Program as 
each phase of the Uprating Program Is 
completed. In (he event that any part of 
the Uprating Program is not completed, 
or the capacity output is not sufficient to 
meet the allocated capacity or energy, 
the total amount of contingent capacity 
and associated energy initially allocated 
to contractors will be reduced on a 
proportional basis. 


Table 2.—Proposed Aliocatiohs 
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Table 2.—Proposed Allocations— 
Conttnued 
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In the event that a potential 
contractor fails to place power under 
contract in accordance i^lh the terms 
and conditions offered by the United 
States or fails to provide contributed 
funds to the Department of the Interior. 
Bureau of Reclamation, for the Uprating 
Program within a reasonable time as 
determined by the United States, the 
amounts of power allocated to such 
potential contractor will be subject to 
reallocation pursuant to the Conformed 
Marketing Criteria. 

8 UPI»LEMENTAIIY INFORMATK>N: Each 
application was reviewed as to 
eli^bility under the Hoover Power Plant 
Act and Conformed Marketing Criteria. 
Once eligibility was determined, 
conflicting applications were reviewed, 
giving perierence to States and 
municipalities. In addition, the foltowing 
policy factors were considered in the 
allocation of the Uprating Program 
power. 

1. Ability to receive and distribute the 
allocation of Federal power. 

2. Operation of an electrical utility 
system. 

3. The amount of other Federal 
resources available to an applicant. 

The entities given the proposed 
allocation provided information 
supporting their eligibility under the 
Hoover Power Plant Act and Conformed 
Criteria. Each proposed allottee Is a 
preference entity under the Boulder 
Canyon Project Act, has the ability to 
receive and distribute the allocated 
power, and owns and operates their 
own electrical utility system. 

Those eligible preference entities with 
no other Federal resources were given 
priority as to allocation. The remaining 
available Uprating Program power was 
allocated to eligible preference entities 
with other Federal resources based on 
the amount of other Federal resources 
available to the entity and the entity’s 
estimated percentage of load served by 
Federal resources. 

The entities listed below were not 
selected for an allocation of power for 
the reasons stated: 

Federal A^ncies: The following 
Federal entities were not selected 
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lifcause the Hoover Power Plant Act 
requires the Uprating Program to be 
ondertaken with funds advanced by 
non-Fcdera! purchasers and these 
Ft derat.enlities are not preference 
entities for Boulder Canyon Project 
n sources in accordance with section 5 
of the Boulder Canyon Project Act: 

George Air Force Base. 

Department of the Nav 7 . Naval Public 
Works Center. 

Agencies: The University of 
Ciilifomia wos not selected because its 
application was submitted by the 
University in its capacity as a 
cunstitutionally autonomous Stale 
University system and not in the 
sovereign capacity of the State of 
Oilifomia and. as such, is not entitled to 
special preference contained in section 5 
of the Boulder Canyon Project Act. 
Fiirthcr. the University is not a 
municipality and. as such, is not 
preference entity under section 5 of the 
Boulder Canyon Project Act. Further, the 
University is not considered to be an 
rlocthcal utility because it does not 
have electrical utility responsibility. 

Investor-Owned Utilities: San Diego 
Gas and Electric was not selected 
because it is an investor-owned utility 
and as such is not a preference entity. 

Irrigation and Water Districts: The 
following water districts were not 
selected because the water districts are 
not preference entities under the 
Ikmidcr Canyon Project Act. Further, 
they do not own and operate an 
electrical utility system: 

l.a8 Virgenes Municipal Water District 

Ramona Municipal Water District 

The Imperial Irrigation District was 
not selected because the District is not a 
preference entity under the Boulder 
Canyon Project Act. Further, the District 
has an equitable proportion of Federal 
power resources compared to the other 
entities under consideration. 

Municipalities: Th city of Needles 
was not selected because the city of 
Needles has a larger percentage of their 
load served by Federal resources than 
the other entities under consideration. 

Executive Order 12291 

1'he Department of Fjicrgy has 
determined that this is not a major rule 
because it does not meet the criteria of 
^tiction 1(b) of Executive Order 12291 (46 
FR 13193) dated Februai^ 17,1981. 
Western has an exemption from 
sections 3. 4. and 7 of Executive Order 
12291. 

Kegulator>' Flexibility .\ct 

Pursuant to the Regulatory Flexibility 
Act of 1980 (5 U.S,C 601 ct. seq ). each 
rigency, when required to publish a 


notice of public rule, shall prepare for 
public comments, an initial regulatory 
flexibility analysis to describe the 
impact of the proposed rule on small 
entities. In this instance, the allocation 
criteria and proposed allocations relate 
to electric services provided by 
Western. Under section 601(b) of the 
Regulatory Flexibility Act of 1980. 
services are not considered "rules’^* 
within the meaning of the Act; therefore. 
Western believes that no flexibility 
analysis is required. 

National Environmental Policy Act 

Pursuant to the National 
Environmental Policy Act of 1969 and 
the Department of Energy regulations 
published in the Federal Register on 
February 23.1982 (47 FR 7976), as 
amended. Western evaluated the 
potential for environmental impact of 
the Boulder City General Consolidated 
Power Marketing Criteria or Regulations 
for the Boulder City Area Projects 
(Environmental Assessment No. DOE- 
EA-204). On May 2.1983. the 
Department of Energy executed a 
Finding of No Significant Impact for that 
proposal. Allocation Criteria for the 
Boulder Canyon Project Uprating 
Program were addressed in the Criteria. 

The Criteria Environmental 
Assessment addressed the impact of the 
offer of additional power from the 
Uprating Program. Western made a 
determination based upon 
environmental considerations of the 
final Criteria that this action is not a 
significant action in the context of the 
National Environmental Policy Act. and 
that it will not lead to any significant 
environmental impacts. 

Additional Information 

'Hie following materials relative to the 
proposed allocation of Boulder Canyon 
Project power are available for 
inspection at the Boulder City Area 
Office: 

1. Applications received requesting 
power from the Boulder Canyon Project 
Uprating Program. 

2. Federal Register notice (49 FR 
50582) dated December 26.1984. 
publishing the '^Conformed General 
Consolidated Power Marketing Criteria 
or Regulations for Boulder Qly Area 
Projects.’* 

3. Federal Register notice (50 FR 2717) 
dated )anuary 18,1965. publishing (he 
“Request for Applications for Power 
from Boulder City Area Projects.** 

4. Environmental Assessment of 
General Consolidated Power Murkeling 
Criteria or Regulations for Boulder City 
Area Projects, Western Area Power 
Administration. April 1983. 


Issued at Golden. Colorado. |une 5.1985. 
William If. CUgetl. 

Administrator. 

(FR Doc. 85-14321 Filed 6-12-85; 8:45 am] 

BIUJNO COOC S4SO^t-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPTS 140061; FRL-2849-6I 

Access to Confidential Business 
Information by Two Companies 

agency: Environmental Protection 
Agency (EPA). 

action: Notice^_ 

summary: EPA will provide its 
contractors. Jcllinek. Schwartz. 

Connolly, and Freshman (TSCF), of 
Washington. D.C., and Planning 
Rcsear^ Corporation (PRC), of Chicago, 
Illinois, with access to Information 
submitted to EPA or collected by the 
Agency under the Toxic Substances 
Control Act (TSCA). Some of the 
information may be claimed or 
determined to l^ confidential business 
information (CBI). 
date: Access to CBI under these 
contracts will not take place prior to 
fune 24.1965. 

FOR FURTHER INFORMATION CONTACT: 

Edward A Klein. Director, TSCA 
Assistance Office (‘rS-799). Office of 
Toxic Substances, Environmental 
Protection Agency, Room E-543.401 M 
Street SW.. Washington. D.C. 2046a 
Toll-Free: (800-424-9065). In 
Washington. D C.: (554-1404). Outside 
the USA: (Operalor-202-554-1404). 
SUPPLEMENTARY INFORMATION: Under 
TSCA. EPA must determine whether the 
manufacture, processing, distribution in 
commerce, use. or disposal of certain 
chemical substances or mixtures may 
present an unreasonable risk of injury to 
human health or the environment. EPA 
must evaluate new chemicals (i.e., those 
not listed on the TSCA Inventory of 
Chemcial Substances) under section 5 of 
TSCA. Existing chemicals (i.e., those 
listed on the TSCA Inventory) are 
evaluated by EPA under sections 4,6,7, 
and 8 of TSCA. 

Contract No. 66-02-4215 provides that 
JSCF. 1350 New York Avenue NW., 

Suite 400, Washington. D.C.. will assist 
EPA*8 Ec onom ics and Technology 
Division (ETD) by providing policy 
analysis and information gathering 
support for ETD’s regulatory activities 
under various sections of TSCA. Under 
this contract, ]SCF will, among other 
things, analyze policy issues, formulate 
regulatory and non-regulatory options 
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andiitruiegies. provide support for 
negotiations, analyze possible Agency 
responses to TSCA section 21 petitions* 
evaluate section 5 excmpltan 
applications, review and.integrata 
technical, economic* and sdentific 
documents, organize and conduct 
workgroups and conferences, and 
una)>i:e international issues relaiing to 
the regulation of toxic chemicals. Under 
this contract. fSCF will be allowed 
access to CBl submitted under sections 
4, 5. ft. and 8 of TSGA on a need*to«^know 
basis. Access to such CBl may take 
place both at EPA and on ISCF premises 
in Washington. D.C. EPA has approved 
ISCFs security manual and no T^A 
CBl will be transferred to |SCF until 
EPA has inspected the |SCF facilities 
and approved them for stunige and use 
of TSCA CBL Clearance furaccess to 
TSCA CBT under (his contract is 
scheduled to expire on September 30, 
1986. 

EPA*s Hazardous Waste Ground 
Water Task Force (HWCWTh'l galhers 
information about hazardous waste and 
evaluates hazardous waste land 
disposal faoililics to determine the 
adequacy of ground water monitoring 
systems. Contract No. 68-01-7037 
provides that PRC. 303 East Wacker 
Drive. Suita 000. Chicago. 111., will assist 
the HWCWTF by gathering, organizing, 
and categorizing information from EPA 
Regional offices. States, and other 
sources on ground water monitoring 
systems at various hazardous waste 
land disposal facilities. Among the 
materials PRC will review are 
documents and reports from EPA 
inspactions. These inspections have 
l>een or will be conducted under the 
authority of the Resource Conservation 
and Recovery Act (RCRA|* In the course 
of these inspections* the persons 
inspected may assert claims of 
confidentiality for information obtained 
by Pi’A inspectors during the 
inspeutiiins. In some cases, the persona 
have asserted that the informution is 
TSCA CBl. even though the inspections, 
wen* not carried out under the authority 
to TSGA. appanintiy in an attempt to 
r.onstrainiEPA's use of the information* 
Rvea though such mformution does not. 
constitute TSCA CBl undor EPA*s 
regulations, since such claims have been 
asserted. EPA is treating the infurmalion 
as TSCA CBl until appropriatu 
determinatlcms have ^en made and the 
persons making the claims have been 
notified of the determinations. 
Accordingly. RPA has determined lhaf, 
under this contract. PRC etnployues 
must be authorized fornneess tO' 
inolorials claimed us conridentinlfmm 


EPA RCRA Miiipefitians. Access to CBl 
under this contract may take piBi:e both 
on EPA premises and st PRC facilities in 
Chicaga EPA has reviewed:and 
approved PRCs security plan and no 
infhrmnuon edaimedas i*SCA CBl will 
lie transferred Id PRC facilities anti) 

EPA ha A inspected and approved them 
for storage and use ofTSCA CBL 
Access to TSCA CBl undtir this contract 
is suheduiedi to OEptre on December 31* 
1986. 

In accordance with 40 CFR X306fi]. 
EPA has determined that ISCF and PRC 
may require access to information 
claimed as conridential under TSCV to 
perform work successfully under these 
contFBCta. EPA is issuing this notice to 
inform submitters of information under 
TSCA that EPA may provide those 
contractors* access, on a need^to^knuw 
basis, to the TSCA CBl matcrtals 
described in the preceding paragraphs. 

Ar^ TSCACBI malorials reviewed at 
ISCF and PRC will be returned fu EPA 
upon (he completion of the contractors* 
review. 

ISCF and PRG have been authorized 
access to TSCA CBl under the EPA 
“Contractor Requirements for the 
Control and Security ofTSCA 
Confidential Business Information** 
security monuaL Contractor personnel 
will be required to sign nondisclosure 
agreements and will be briefed on 
appropriate security procedures before 
they arc authorized for access to TSCA- 
CBL 

Dated: Mky 29.19(15 
EF. Tins worth, 

Actinti Director^ Office of Toxic SuluitancfVL 
|KR Doc. 8^14283 Filed 6-12-8S] 6:45 am) 
SiLLINO CODE 


IPP 5G3207/T4M; FRL-2649-91 

Mycogen Corporation; Establishment 
of an Exemption From Requirement of 
a Tolerance 

agency: Environmental Protection 
Agency (EPA), 
action; Notice. 

SUMMAHY: EPA has flatabiished nn 
exemption from the requirementof a 
tolerance for residues of the fungus 
Altcmaria cassiae (hyphal fragments) to 
evaluate control of aicklepodCoss/o 
obtusifoUa on the crops soybean, peanut 
and cotton. 

DATE; This temporary exemption front 
the requirement of a tolerance expires 
May to. 1986. 

FON FUNTNCn INFOAMATION CONTACT: 

By mail: Richard Mounlforl, Product 


Nfanager(PM)'23, Registration 
Divisran {TS-767G), Office^of Pfestiddf 
Programs, EhvironmenturPtntixrdon 
Agency. 40r VI Street SW.. 
Washington. D.G. 20480 
Office location and telephone niimlier 
Room 237. 1921 ftffCTSon Dhvii 

Highway. Arlington, VA (703-857- 
1630). 

SURPtEMCNTARV INFORMATION: Mycog^ n 
Corporation. 5451 Oberlln Dr., San 
Diego. CA 92121. has requestedMn 
pesticide petition PP 5C3207. the 
establishment of an exemption fVom the 
requirement of a tofcrnnce for residbes 
of the fiing\is AItf^mariacassiae (Hyphid 
fragments) to evaluate control of 
sickle pod Cassia obvjsifbUa on the 
iTops soybean peanut and cotton. 

This temporary exemption from the 
requirement of a tolerance will permit 
the marketing of the abuve raw 
agriculluraf commodity^ when treated in 
accordance with the provisions of 
experimentaf use permit 53219-EUP-l 
which fs being issued under the Pcdenil 
Insecticide. Fungicide, and Rodentiddi* 
Act (FIFRAJ; as amended (Pub. L. 95- 
396, 92 Stat. 819: 7 U.S.C: 130). 

The scientific data reported and other 
relevant miiteriul were evaluated, and it 
was determined that the exemption from 
the requirement of a tolerance will 
protect the public health. Therefore, tht^ 
temporary exemption from.the 
requirement of a tolerance has been 
established on the condition that the 
pesticide be used in accordance with the 
experimental use permit and with the 
following provisions: 

1. The total amount of the active 
ingredieut to bo used must nnl uxceod 
the quantity authorized by the 
exparimenlal use parmiL 

2. MycogenCorp. must immedidtiily 
luitiiy the Fi^A of any Gndings from Ihr 
experimental use that have a bearing of 
safety. The company must also keep 
recutda of production* distrthulion,r and 
performance and.on request make the 
records available to any authorized 
offiner or employee of the RPA or the 
Food and Drug Administration. 

This temporary exemption from the 
requirement of a tolerance expires May 
to, 1988- Residues remaining in or on thi* 
raw agricultural commodity after this 
expiration date will not be considered 
actionable if (he pesticide is legally 
applied during the term of. and in 
accordance with, the provisions of the 
experimental use permit and tempor8r> 
exemption from the requirement of a 
tolerance. This temporary exemption 
from the requirement of a tolerance may 
be revoked if the experimental use 
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IM'rmit is revoked or if any experience 
with or scientific data on this pesticide 
indicate that such revocation is 
nccessar>’ to protect the public health. 

i’he Office of Management and Budget 
has exempted this notice from the 
requirement of section 3 of Executive 
Order 12291, 

Pursuant to the requirements of the 
Re gulator)* Flexibility Act (Pub. L 90- 
534. 94 Slat. IIM. 5 U.S,C. 610-612). the 
Administrator has determined that 
n»gulalions establishing new tolerances 
Ml raising tolerances levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
nonomic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4.1981 (46 
FR 24950). 

\uthorily: 21 U.S.C. 546a(n 
tlatrd: |uno 4.1965. 

[)<iuglss D. Campt. 

O^roctor* Registration Division, Office of 
fade Programs, • 

|FK Doc. 65-14262 Filed 6-12-85: 6:45 am) 
IillMHO COO€ 6S40-S0^ 


(OPP-66119; FRL-2850-11 

Certain Pesticide Products; Intent To 
Cancel Registrations 

agency: Environmental Protection 
Agency* (EPA). 
action: Notice. 

summary: This notice lists the names of 
firms requesting voluntary cancellation 
of registration of their pesticide products 
in compliance with section 6(a)(1) of the* 
Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA) as amended. 
EFFECTIVE DATE: fuly 15.1985. 

ADDRESS: 

By mail, submit comments to: 
Information Ser\*ices Section. Program 
Management and Support Division 
(TS-757C). Office of Pesticide 
Programs. Environmental Protection 
Agency, 401 M Street SW„ 
Washington, D.C. 20460 
In person, bring comments to: Room 236, 
CM«2,1921 lefferson Davis Highway, 
Arlington. VA. 

Information submitted as a comment 
concerning this notice may be claimed 
conBdcntial by marking any part or all 


of that information as ‘‘Confidential 
Business Information** (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion In the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. AH 
written comments will be available for 
public inspection in Rm. 236 at the 
address given above, from 8 a.m. to 4 
p.m., Monday throu^ Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Lela Sykes. Registration 
Division (TS-767C), OfficE of Pesticide 
Programs. Environmental Protection 
Agency. 401 M Street SW., 
Washington. D.C. 20460. 

Office location and telephone number. 
Room 718C. CM«. 1921 lefferson 
Davis Highway. Arlington, VA (703- 
557-2126). 

SUPPLEMENTARY INFORMATION: EPA has 
been advised by the following firms of 
their Intent to voluntarily cancel 
registration of their pesticide products. 


wonHd 


i»S<4 


^Oduct rwvm 


, Morton's lesx QOVP CoootrWalt 
: ProntOM * 50% Sab*dAi Outi Con w i Sa f 
; RiM-AkI MN Rato M ~ 


RagMrant 


fagniarad 


Andanori CMmoto^ Ca. P O Boi 1<M1 UchStodL MN — . - ! Mav 20. IMS 

PranawCXxiOtnOO^nic^Co.loc.CB 2000 21 Vaw Si Ftoral PtoX, MV ; May 24. 
Maser intomaittorW Co»P. wmmooonof Maadgusneri, PO Bow S09S. Htm May 24, 1972 


! Nepcodda * IX 


OHeton. lA 

Owmcyid ShameX Chanacato Co . Porcoas 


Omrtc^ On. PO Boi 2XS-a | July 7. 1971 


004^6 , Noocooda * IX 

No(xoode*lS? 

; Gowar'a 5% Maiar«on CHiM 
i509*9S SaM-Way Brand Fly Btol- - 
1937-XI MelM>SeCI 
4887-111 ' W«1ann RaS M MeM 
V t 47 Camioi food Proloctani Formula F-7. 
7r?2-7S Cnitodltoi MffhorrcNor 2r 
•U2-1 ^ Vet Aid Vapona Iniacttcide FV Spray 

10-4S ' 90 Spray Oil Tndeon £ 

,«X-179 , T^awTvTf4too^v96-60 . 
ir ^6-2 Parapet IKiHa nana. Uco. and T«ckt) 
A^ RtMXial inee cso da 
«i7rs>44 : Beman 1S% fortrmko CXsl 


Morneloam. 
do 

_.do . • - - -- • - , 

HoNorion(kMyto)COL.Inc.PO Bom 247. E ntr 8l. Roanofca RapidA NC 

8a»i>W»y Farm Pioducto Od. Me, 2519 EaM 5M St. Auitov TX - 

LuBar Co. 1/00 CampbeA PD Bo« 5M. tCanaae Oly, MO -- 

Slaphantojn OhamicM Co, Me, PO Bo. i?!!®. Cofiaga PaiK GA ^ 

j Cawiai Cnameal Corp. PO 0o» 40S. WeetoMd IN - 

Tha ArcAtoaOwp. 1514 ElavenMSt, PortomtoiSuOM — - 

. Vai-Aid Mduelnaa 459 Weft TSM Si . MmnaapoH. MN - 

; Agway Me, OnaeacM On., PO. Bo* 4741. Syraotoa. NY 

j .. do-.- ... .. . 

EigW M Ona Pat Pioducto. Me, 100 Emiav BNd. BrantNOOd, NY 
I Aoa EjdarrrunaanQ Co, 7S66 B Prodbcaon Or . QncMna®, OH 

Baraan ProdudaCo, Me, PO Bo* 725N«itoalla. GA - 


„ A4IS It. 1971 
- JMy 22. 1974 
Aug 15. 1960 
Aug A 1975 
Ji Juno A 1973 
I hot 2. 1903 
J May IS. 1956 
_ Fab 16. 1971 
_ Jdy 5. 1963 
Fab IS. 196S 
: Sapi 9 . 1965 
! Apr 22. 196S 
! Aug 7. 1974 


llie Agency has agreed that each 
cancellation shall be effective )uly 15. 
VI83 unless within this time the 
n^gistranl. or other interested person 
with the concurrence of the registrant, 
requests that the registration be 
rontinued in effect. The registrants were 
notified by certified mail of this action. 

rhe Agency has determined that the 
8.ileand distribution of these products 
produced on or before the effective dale 
of cancellation may legally continue 
until the supply is exhausted, or for one 
year from the effective dale of 
riincellation. Other persons may 
1 (intinue to sell and distribute these 
products until the supply is exhausted. 


Continued sale and use of such existing 
stocks has been determined to be in 
accordance with the provisions of 
FIFRA and must be consistent with the 
label and labeling approved by EPA. 
Production of these products after the 
effective dole of cancellation is 
prohibited and would be a violation of 
FIFTIA. 

Requests that the registration of these 
products be continued may be submitted 
in triplicate to the Registration Support 
and Emergency Response Branch, 
Registration Division (TS-757C). Office 
of Pesticide Programs. Environmental 
Protection Agency. 401 M Street SW-, 
Washington, D.C. 20460, 


Comments may be filed regarding ihih 
notice. Written comments should bear a 
notation indicating the document control 
number “lOPP-661191** and the specific 
registration number. Any comments 
filed regarding this notice will be 
available for public inspection in Rm. 
236. CM-2, at the above address from 
8:00 a.m. to 4:00 p.m., Monday through 
Friday, excluding legal holidays. 

Aulhwllr. (7 U.S.C. 138d). 

Dated; |une 4.1965. 

Stev6 SdiaUow. 

Director, Office of Pesticide Programs. 

|FR Doc. 85-14281 Filed 8-12-85: 8:45 flm| 
BILUNO CODE 
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|OPTS-59t93B: FRL-2e50-21 

Approval of Teit Marketing 
Exemption: Certain Ctiemicals 

agehcy: Environmental Protection 
Agency (EPA). 
action; Notice. 

summary: This notice announces £PA*8 
approval of an application for a test 
marketing exemption fTME) under 
section 5(h)(6) of the Toxic Substances 
Control Act (TSCA). TME-a5-42. The 
test marketing conditions are described 
below. 

CPFECTtVE date: )une 4.1685. 

FOR FURTHER INFORMATION CONTACT: 

Eileen Gibson, Premanufacture Notice 
Mani^emenl Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-613B, 401 M St.. SW-, 
Washington. DC 20400. (202-382-2260). 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notilicalion (PMN) requirements and 
permit them to manufacture or import a 
new chemical substance for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substance for test 
marketing purposes will not present any 
unreasonable risk of infury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activities will not present any 
unreasonable risk of injury. 

EPA hereby approves TME-d&-42. 

EPA has determined that test marketing 
of the new chemical substance 
described below, under the conditions 
set out in the TME application, and for 
the time penod and restrictions (if any) 
specified below, will not present any 
unreasonable risk of injury to health or 
the environment. Production volume, 
use. and the number of customers must 
not exceed that specified in the 
application. All other conditions and 
restrictions described in the application 
and in this notice must be met. 

The following additional restrictions 
apply to TME-85-42. A bill of lading 
accompanying each shipment must state 
that use of the substance is restricted to 
that approved in the TME. In addition, 
the Company shall maintain the 
following records until Rve years after 
the dates they are created, and shall 
make them available for inspection or 
copying in accordance with 8<H!tion 11 of 
TSCA: 


1. The applicant must maintain 
records of the quantity of the TME 
substance produced and must make 
these reco^s available to EPA upon 
request. 

2. The applicant must maintain 
records of the dates of shipment to each 
customer and the quantities supplied In 
each shipment and must make these 
records available to EPA upon request 

3. The applicant must maintain a copy 
of the bill of lading that accompanies 
each shipment of the TKIE substance. 

T85^ 

Date of Receipt: April 25.1985. 

Notice of Receipt May 3.1985 (50 FR 
18919). 

Applicant Confidential. 

Chemical: (G) Acrylate-substituted 
phenoxy resin. 

Use: (G) Coating for open non* 
dispersive use. 

Production Volume: Confidential. 

Number of Customers: Confidential 

Worker ^posure: Confidential 

Test Marketing Period: Four months. 

Commencing on: June 4,1985. 

Risk Assessment EPA identiRed no 
signiRcant health or environmental 
concerns. Therefore, the test market 
substance will not present any 
unreasonable risk of injury to health or 
the environment 

Pubic Comments: None. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
come to its attention which casts 
signiRcant doubt on its Rnding that the 
test marketing activities will not present 
any unreasonable risk of injury to health 
or the environment 

Dated: Juna 4.1985. 

Don R. CUy. 

Director, Office of Toxic Substances, 

(FR Doc 65-14280 Filed 6-12-85:8:45 am) 
BILUNa CODE t5«0-f0-M 


C0PTS-S9t94A; T$H-FRL 2851-1] 

Certain Chemlcats; Approval of Test 
Marketing Exemptions 

agency: Environmental Protection 

Agency. 

action: Notice. 

8UMMARY:.This notice announces EPA's 
approval of two applications for testing 
marketing exemptions (TMEs) under 
section 5(h)(6) of the Toxic Substances 
Control Act (TSCA). TME-85-44 and 
TME-85-45. The test marketing 
conditions are described below: 
EFFECTIVE DATE: June 7, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Candy Brassard, Premanufacture Notice 
Management Branch. Chemical Contn>l 
Division (TS-794). Environmental 
Protection Agency. RM. E-609C. 401 M 
Street SW.. Washington, D.C 20460. 
(202-382-3394). 

SUFFLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufactuie 
notiRcallon (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substances for test 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts signiRcan' 
doubt on its Rnding that the test 
marketing activity will not present any 
unreasonable risk of injury. 

EPA hereby approves TME-8S-44 and 
TME-85*-45. EPA has determined that 
lest marketing of the new chemical 
substances described below, under the 
conditions set out in the TME 
applications, and for the time periods 
and restrictions (if any) specified below, 
will not present any unreasonable risk 
of injury to health or the environment. 
Production volumes, uses, and number 
of customers must not exceed those 
specified in the applications. All other 
conditions and restrictions described in 
the applications and in this notice must 
be met 

The following additional restrictions 
apply to TME-85-44 and TME-85-45. A 
bill of lading accompanying each 
shipment must state that the use of the 
substance is restricted to that approve^' 
in the TME. In addition, the Company 
shall maintain the following records 
until Rve years after the date they are 
created, and shall make them available 
for inspection or copying in accordance 
with section 11 of T^A. 

1. The applicant must maintain 
records of the quantity of the TME 
substance produced. 

2. The applicant must maintain 
records of dates of shipment to each 
customer and the quantities supplied in 
each shipment 

3. The applicant must maintain copies 
of the bill of lading that accompanies 
each shipment of the TME substance. 

TME-85-44 

Date of Receipt May 2^ 1985. 
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Notice of Receipt May 10,1985 (50 FR 
19801). 

Applicant Conridentiul. 

Chemical: (G) Halogen substituted 
alkyl polyalkyleneoxide. 

Use: Conndcntial. 

Production Volume: 7JZ7 Kg. 

Number of Customers: Confidential. 
Worker Exposure: Manufacture and 
use: a total of 35 workers at 1 site for 8 
hours a day, 14 days. 

Test Marketing Period: Nine months. 
Commencing on: June 7.1985. 

Risk Assessment EPA identified no 
Mgnificant health or environmental 
concerns, llierefore. the lest market 
substance will not present any 
i^nreasonable risk of injury to health or 
the environment 
Public Comments: None. 

TME-85-45 

Date of Receipt May 2,1985. 

Notice of Receipt May 10.1985 (50 FR 
19801). 

Applicant Confidential. 

Chemical: (G) Halogen substituted 
<ilkylpolyalkyIeneoxy sulfonic acid salt. 
Use: Confidential 
Production Volume: 9.091 Kg. 

Number of Customers: Confidential. 
Worker Exposure: Manufacture: a 
total of 35 workers at 1 site for 8 hours a 
clay, 14 days. Use: a total of 4 workers 
per site at 120 sites, 2 hours per site. 

Test Marketing Period: Nine months. 
Commencing on: June 7,1985. 

Risk Assessment EPA identified no 
significant health or environmental 
concerns. Therefore, the lest market 
substance will not present any 
unreasonable risk of injury to health or 
the environment. 

Public Comments: None. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restnictions of an 
exemption should any new information 
rxioie to its attention which casts 
significant doubt on its findings that the 
test marketing activities will not present 
any unreasonable risk of injury to health 
or the environment. 

Dttted June 7.1985. 
tkm R. Clay, 

Director. Office of Toxic Substances, 

|FR Doc 85-14273 Filed 8-12-85: 84.5 um) 
SILLIMO coot 


IOPTS-59193A; FRL-2a50-3| 

Approval of Teat Marketing 
Exemption; Certain Chemicals. 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: This notice announces EPA’s 
approval of an application for a test 
marketing exemption (TME) under 
section 5{h](6) of the Toxic Substances 
Control Act fTSCA). TME-85-41. The 
test marketing conditions are described 
below. 

EFFECTIVE DATE: June 4.1985. 

FOR FURTHER INFORMATION CONTACT: 
Eileen Gibson, Premanufacture Notice 
Management Branch. Chemical Control 
Division (TS-794). Office of Toxic 
Substances. Environmental Protection 
Agency, Rm. E-C13B. 401 M St.. SW., 
Washington. DC 20480. (202-382-2260). 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA aulhorixea EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import a 
new chemical substance for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use. and 
disposal of the substance for test 
marketing purposes will not present any 
unreasonable^risk of injury to health or 
the environment. EPA may impose 
restrictions on lest marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activities will not present any 
unreasonable risk of injury. 

EPA hereby approves tK1E-85-41. 

EPA has determined that lest marketing 
of the new chemical substance 
described below, under the conditions 
set out in the TME application, and for 
the time period and restrictions (if any) 
specified below, will not present any 
unreasonable risk of injui7 to health or 
the environment. Production volume, 
use. and the number of customers must 
not exceed that specified in the 
application. All other conditions and 
restrictions described in the application 
and in this notice must be met. 

The following additional restrictions 
apply to TME-85—41. A bill of lading 
accompanying each shipment must slate 
that use of the substance is restricted to 
that approved in the TMF« In addition, 
the Company shall maintain the 
following records until five years after 
the dates they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 of 
TSCA: 

1. The applicant must maintain 
records of the quantity of the TME 
substance produced and must make 
these records available to EPA upon 
request. 

2. The applicant must maintain 
records of the dates of shipment to each 
customer and the quantities supplied In 


each shipment, and must make these 
records available to EPA upon request. 

3. The applicant must maintain a copy 
of the bill of lading that accompanies 
each shipment of the substance. 

T85-41 

Date of Receipt April 25.1985. 

Notice of Receipt May 3.1985 (50 FR 
18919). 

Applicant Confidential. 

Chemical: (G) Acrylate-substituted 
vinyl chloride copolymer resin. 

Use: (G) Coating for open non- 
dispersive use. 

Production Volume: Confidential. 

Number of Customers: Confidential. 

Worker Exposure: Confidential. 

Test Marketing Period: Four months. 

Commencing on: June 4,1995. 

Risk Assessment EPA identified no 
significant health or environmental 
concerns. Therefore, the test market 
substance will not present any 
unreasonable risk of injury to health or 
the environment. 

Public Comments: None. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
come to its attention which casts 
significant doubt on its finding that the 
lest marketing activities will not present 
any unreasonable risk of injury to health 
or the environment. 

Dated: june 4.1985, 

Don R. Cbiy, 

Director. Office of Toxic Substances. 

[FR Doc. 85-14279 Filed 6-12-85; 8:45 amj 
■ILUNO COOC tMO-RHi 


ISAB-FRL-2S50-4I 

Science Advisory Board, 

Environmental Health Committee; 

Open Meeting 

Under Pub. L 92-483. notice is hereby 
given that a two-day meeting of the 
Environmental Health Committee of the 
Science Advisory Board will bo held on 
june 28-27,1985. in Conference Room 
3908-3908. Waterside Mall U.S. 
Environmental Protection Agency. 401 M 
Street Southwest. W^ashington. D.C. The 
meeting will start at 9:00 a.m. on June 26. 
1985. and adjourn no later than 1:00 p.m. 
on June 27,1965. 

The principal purposes of the meeting 
will be (1) to review the scientific 
adequacy of a Draft Risk Assessment 
Document on Formaldehyde prepared 
by the Office of Toxic Substances and 
dated May 31,1985; (2) to receive 
briefings from the Health Assessment 
Document Subcommittee and the Metals 
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Subcommittee; and (3) to discuss 
upcoming issues of current interest to 
the Committee* 

For additional information on the 
Draft Risk Assessment Document on 
Formaldehyde* please contact Mr* 
Richard Hefter by phone at (202) 475- 
6712 or by mail to; Office of Toxic 
Substances (TS-778). 401 M Street* SW., 
Washington* D.C. 20460* 

The meeting will be open to the 
public. Any member of the public 
wishing to attend or present 
information, or desiring further 
information, should contact either Dr. 
Daniel Byrd, Executive Secretary to the 
Committee, or Mrs. Patti Howard* by 
telephone at (202) 362-2552 or by mail 
to: Science Advisory Board (A-lOlF), 
401 M Street, SW*. Washington. D.C. 
20460, no later than c*o.b. June la 1985. 

Dated: )une 5w 1985. 

Tony F. Yoeia, 

Staff Director, Sdonoo Adwisory Board 
|FR Doc. 85-14278 Piled 5-12-85; M5 aro| 
BIUJNO CODE M0-50-U 


lA-5-fRL-28SO-S] 

Approval of PSD PermHs, Extension of 
PSD Permits, and Rescission of a PSD 
Permit, Region 6 

Notice is hereby given that the 
Environmental Protection Agency (EPA), 
Region 6, has issued Prevention of 
Significant Deterioration (PSD) permits 
to the following; 

1. PSD-TX-B34^Koch Refining 
Company: This permit, issued on 
lanuary 9.1985, authorizes the 
modification of the existing fluid 
catalytic cracking unit at the existing 
petroleum refinery located 
approximately mile north of 
Interstate 37 on the Viola Turning Basin 
in Corpus Christi. Nueces County. 

Texas 

i PSD-LA-S22^PIacid Refining 
Company: This permit issued on 
January 17.1985. authorizes the 
operation of Boiler B-902 at full capacity 
at the existing petroleum refinery 
located on the west bank of the 
Mississippi, approximately one mile 
north of I^rt Allen* West Baton Rouge 
Parish* Louisiana* 

3. PSC^TX-^M’^PraducUon 
Operators, Incorporated: PSD-TX- 
445M-2 modifies PSD-TS-44.5M-1 by (1) 
deleting two 250 hp engines and two 
1000 hp engines: (2) changing the 
sampling method from grab samples to 
continuous monitor sampling/analysis: 
and (3) eliminating the automatic air to 
fuel ratio controllers on each engine at 
the existing carlmn dioxide recovery 
facility located approximately 3 miles 


north of Fort Stockton. Pecos County. 
Texas. This modified permit was issued 
on January 21.1986. 

4. PSD-TX-493M-1—CoGen Lyondell, 
Incorporated: PSD-TX-493M-1 modifies 
PSD-TX-493 to add supplemental 
natural gas firing capability to three of 
the five heat recovery steam generators 
covered by TX-493 at the existing 
synthetic organic chemical plant (Arco 
Chemical Company) located at 8520 
Sheldon Road, approximately 2 miles 
north of Channel view. Harris County, 
Texas. This modified permit issued on 
February 8,1985. 

5. PSD-TX-2(mf-2-^PhiWp8 
Petroleum Company: Sweeny petroleum 
refinery located at the intersection of 
State Highway 35 and FM Rood 581 in 
Old Ocean. Brazoria County. Texas. 
PSD-TX-103M-2 modifies TX-lOaM-1 
to inrease the opacity limitation on the 
heavy oil cracker to a maximum of 20 
percent due to economic considerations 
involved in operating on a long term 
basis within the permitted 10 percent 
maximum opacity limit. This modified 
permit was Issued on February 8.1985. 

6. PSD^TX-641—Badiache 
Corporation: This permit, issued on 
February 12,1985, authorizes the 
construction of an acrylic add plant at 
the existing industrial facility located on 
State Highway 332. approximately one 
mile southeast of Clute, Brazoria 
County. Texes. 

7. PSD-TX-621—University of Texas 
at Austin: This permit, issued on 
February 15,19^ authorizes the 
construction of a gas turbine and waste 
heat boiler at the existing power plant 
located in 24th Street between 
Speedway Street and San Jacinto 
Boulevard in Austin. Texas County* 
Texas, 

8. PSD-TX--B3&—Exxon Corporation: 
This permit, issued on February 19.1985, 
authorizes the addition of 13 natural gas 
compressor engines and one dehydrator 
at the existing gas processing plant 
located approximately 5Vk miles 
southeast of Conroe. Montgomery 
County. Texas. 

9. PSD-LAS1S~-Uniroyal Chemicals: 
This permit issued on February 26.1985, 
authorizes by-passing the nitrogen oxide 
scrubber on the nitrosotor vent in the 
Flexzona plant at the existing chemical 
manfacturing facility located on the 
eastern bank of the Misslppi River, 
approximately 25 miles southeast of 
Baton Rouge in Geismor, Ascension 
Parish. Louisiana. By-passing the 
scrubber was approved because of an 
explosion in an identical scrubber. E.I. 
duPont Allied Technical Division and 
the Material Evaluation Laboratory 
recommended the safest method of 


operation to be atmospheric venting 
without the scrubber. 

10 . PSD-TX-^SZM^-^ampJin 
Petroleum Company: PSD.TX-532M-2 
modifies PSD-TX-432M-1 to permit the 
installation of five 800 horsepower 
engines instead of one 2750 horsepowi r 
engine presently permitted at the 
existing cryogenic natural gas expander 
plant located on Highway 79. 
approximately 4 miles northwest of 
Carthage. Panola County. Texas. The 
modified permit was issued on March 
12.1985. 

11. PSD<- TXS33—Power Systems 
Engineering, Jna: This permit* issued on 
March 14,1965, authorizes the 
construction of a gas turbine 
cogeneration facility to be located on 
Battleground Road. LoPorte. Harris 
County, Texas. 

12. PSD-‘TX’^2-^Amoco Chemicals 
Corporation: This permit, issued on 
March 19.1985, authorizes the 
construction of a natural gas-fired 
turbine cogeneration unit at the existlf)>! 
Chocolate Bayou Plant located on FM 
Road 2004* approximately 15 miles 
southeast of Alvin. Brazoria County. 
Texas. 

13. PSD^TXS22 — Superior on 
Company: This permit issued on Man fi 
19* 1985, authorizes the addition of 2 
natural gas-fired reciprocating engines 
at the existing Portille Gas Plant located 
approximately 5 mites northeast of 
Sinton* San Patricio County, Texas. 

These permits have been issued iind» r 
EPA’s Prevention of Significant Air 
Quality Deterioration Regulations at 40 
CFR 52.21* as amended August 7,1980 
The time period established by the 
Consolidated Permit Regulations at 40 
CFR 124.19 for petitioning the 
Administrator to review any condition 
of the permit decisions has expired. 

Such a petition to the Administrator is. 
under 5 U.S.C 704* a prerequisite to the 
seeking of iudidal review of the final 
agency action. No petitions for review of 
these permits have been filed vnth the 
Administrator. 

Notice is hereby given that the 
Environmental Protection Agency (EPA). 
Region 6. has extended the expiration 
date of the following Prevention of 
Significant Deterioration (PSD) permits* 

1, PSD-OK-2Ja^klahoma Gas and 
Electric Company (OGBEf This permit 
was issued on October 5* 1961. for the 
construction of two additional 550 MW 
coal-fired steam electric generators at 
the existing Sooner Station located on 
Highway 15, approximately 19 miles 
north of Stillwater in Noble County. 
Oklahoma. Construction has not 
commenced due to the reduction of 
growth in demand for energy for OCAE 
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The extension was granted on March 25, 
19S5, to a new expiration dale of July 26, 
1986 , 

2. PSD-t^M-350—Southern Union 
Refining Company: This permit was 
issued on October 5,1981, to increase 
the capacity of the existing refinery 
located on Highway 18, approximately 5 
milet south of Lovington, Lea County, 
New Mexico. Construction has not 

(ommenced due to the present economic 
conditions. The extension was granted 
on March 8,1965, to a new expiration 
date of November 6.19B5. 

3 . PSD-NM-418^Phins Electric 
Q^neration and TransmissJon 
Cooperative: lh\9 permit was issued on 
December 29,1981, for the installation of 
a new gas turbine electric generating 
unit at the existing Algodones Power 
Plant located on Highway 85, 

HPproximately 7JS miles northeast of 
B'>maliUo. Sandoval County, Mexico. 
ConstmetioD has not commenced due to 
bii;nificant declines in Industrial and 
H^riailtural activities, therefore delaying 
the need for both new base load and 
peaking load generation. The extension 
was granted on March 8.1965, to a new 
fxpiratloo dale of July 4,1986. 

The PSO regulation at 40 CFR 
52.21(rK2) states that the Administrator 
may extend the IS-month period in 
which construction must commence if 
(he company shows that an extensioo is 
jnstified. 

Notice is hereby given that the 
Environmental Protection Agency (EPA) 
Region 6, rescinded the following 
IVovention of Significant Deterioration 
ti^l permit: 

1. KiyXM-215—Thomason 
i mstructlon Company: The permit was 
issued on July 27,1979, for the 
I instruction of a new hot asphalt drum 
mix facility located approximately 1.5 
miles west of Hobbs, l^a County, New 
Mexico. This source no longer 
< institutes a major stationary source 
since, under the new definition of 

potential to cmif, contained in 40 CFR 
52.21 of the amended PSD regulations 
published in the Federal Re^ster on 
August 7,1960. the control!^ emissions 
are not large enough to constitute a 
major stationary source or a major 
modification. Therefore, EPA 
..'••termined that a PSD permit was no 
K'figer required for this facility and 
rt scinded the permit. 

A notice of EPA^s proposed action to 

tend/rescind the PSD permits was 
published in a newspaper in the affected 
Hrea of the facility. 

Documents relevant to the above 
actions are available for public 
inspection during normal business hours 
fit the Air and Waste Managcn»enl 
Division, U.S. Environmental Protection 


Agency, Region 6,1201 Elm Street. 
Dallas, Texas 7527a 

Under section 307|bHl) of the Clean 
Air Act, judicial review of the approval 
of these actions is available, if at all, 
only by the filing of a petition for a 
review In the United States Fifth Circuit 
Court of Appeals for Texas and 
Louisiana and the Tenth Circuit Court of 
Appeals for Oklahoma and New Mexico 
within 60 days of (date of publication of 
notice). Under section 307(b)(2) of the 
Clean Air Act, the requirements which 
are the subject of today’s notice may not 
be challenged later in dvil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

This notice %viU have no effect on the 
National Ambient Air Quality 
Standards. 

FOR FURTH6R INFORMATION CORTACT, 
lack Divita at (214) 787-2746. 

The Office of Management and Budget 
has exempted this information notice 
from the requirements of Section 3 of 
Executive Order 12291. 

Dated May 29i 198S. 

DickWbittiiigloa.PJL, 

Regional Administrator, Region A 
jFR Doc. 06-14277 Filed 0-12-85; 0:45 am| 
SILUNQ COOC •5fiO>9S4l 


FEDERAL COMMUNICATIONS 
COrJMtSSiON 

Public Information Coltactlon 
Requirement Submitted to Office of 
Management and Budget lor Review 

juD# 7,1965. 

The Federal Communications 
Commission hat submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1900, 
Pub. L 96-511. 

Copies of the submission are 
available from )eny Cowden, Federal 
Communications Commission (202) 632- 
7513. Persons wishing to comment on 
this information collection should 
contact David Reed, Offioe of 
Management and Budget, Room 3235 
NEOB, Washington. D.C 20503, (202) 
395-7231. 

OMB Number 3060-0106 
Title: Section 43.61, Reports of Overseas 
Telecommunications Traffic 
Action: Revision 
Respondents: Common carriers 
providing international 
telecommunications services 


Estimated Annua) Burden: 10 Responses: 

1,000 Hours 
WUKom ). THcsfico, 

Secretary. Federal CommanicQtkms 
Commission. 

|FR Doc. 05-14243 PiM 6-12-65; 645 anl 
■uan COOS sns-swM 


PubOc Information Cdlactlon 
Requirements Submitted to Office of 
Management and Budget for Review 

June 7,1965. 

The Federal Communfcatians 
Commission has submitted the following 
information collection requirements to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L 95-511. 

Copies of these submissions are 
available from the Commission by 
calling Doris R. Peacock. (202) 832-7513. 
Persons wishing to comment on any 
information collection should contact 
David Reed, Of&ca of Management and 
Budget, Room 3235 NEOB, Washington, 
D.C 20603. (202) 395-7231. 

OMB Na 3000-0127 
Title: Assignment of Authorization 
Form Na: FCC 1046 
Action: Extension 
Estimated Annual Burden: 6,000 
Responses: 498 Hours. 

OMB No.: 3060-0141 
Title: Renewable Notice and 
Certification in the Private 
Operational Fixed Microwave Radio 
Service 

Form No.: FCC402-R 
Action: Extension 
Estimated Annual Burden: 2.900 
Responses; 2,900 Hours. 

WlUiam). Tricorioo, 

Secretary, Fsfdera! Communicatioos 
Commission. 

|FR Doc. 85-14244 Filed 6-13-68; 845 afn| 
aaijNO coot •7ia-ov4« 


' Ttlaacan, Inc. Raqiieats FCC Approval 
of System for VarHIcatloo of TV 
Commarclala; Pleadbig Cyda 
EstabNahMl 

|uiieiai98S. 

On May 7.1965, TeleScan, Ina 
submitted a request for FCC approval of 
a system for independent verification of 
broadcast of television commercials. 

The TeleScan system encodes advertiser 
identification information onto the 
broadcast television signals. A special 
monitoring receiver is used to decode 
and record this information, along with 
the date, time of day, length of 
commercial, and presence of audio and 
video signals. TeleScan intends to use 
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the recorded information to provide 
various reports for its advertiser clients. 
Telcscan seeks approval to transmit the 
data signals for this system on line 22 of 
the television active video signal. 

The Mass Media Bureau requests 
comments on this filing. Parties wishing 
to file formal comments on the issues 
raised therein may do so by tiling an 
original and four copies with the 
Secretary, Federal Communications 
Commission. 1919 M Street, NW., 
Washington, D.C 20554, on or before 
|uly 5.1985. Reply comments may be 
filed on or before July 15,1985. 
Comments and reply comments should 
refer to the following number: MMP-1. 

Copies of TeleScan's request for 
approval and any subsequently filed 
documents in this matter may be 
obtained from International 
Transcription Services, Inc., 4006 
University Drive, Fairfax, Virginia 22030, 
(703) 352-2400/ (202) 298-7322- Any 
documents related to this matter will 
also be available for public inspection 
during regular business hours in the 
Commission's Mass Media Public 
Reference Room (Room 239) at its 
headquarters in Washington, D.C. (1919 
M Street, NW.). 

For further information contact Alan 
Stillwell at (202) 632-6302, 

WUlism |. Triesrioo, 

Stfcretary. Federal Communlcationa 
Commission, 

IFR Doc. 85>14242 Filed &-12-<65; 8:45 am) 
scLUNO cooe 


FEDERAL HOME LOAN BANK BOARD 

Southern California Savings A Loan 
Association. Beverly Hills, CA; 
Appointment of Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A) of the Home Owners’ l.oan 
Act, as amended. 12 U.S.C. 1464(d)(6)(A) 
(1982), the Federal Home Loan Bank 
Board appointed the Federal Savings 
and Loan Insurance Corporation as sole 
receiver for Southern California Savings 
and Loan Association, a Federal Savings 
and Loan Association. Beverly Hills, 
California, on June 7,1985. 

Dstod: June la 1985. 

|»ff Sconyert, 

Secretary. 

|FR Doc. BS-14324 Filed 6-12-65: 8:45 am| 
SlLtmO coot 


Community Federal Savings A Loan 
Association of Nashville, Nashville, IN; 
Appointment of Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A) of the Home Owners’ I^an 
Act of 1933,12 U.S.C. 5(d)(6)(A) (1982), 
the Federal Home Loan Bank Board 
appointed the Federal Savings and Loan 
Insurance Corporation as sole receiver 
for Community Federal Savings and 
Loan Association of Nashville, 

Nashville. Tennessee, on June 7,1985. 

Dated: June 10.1965. 

Jeff Scooyen, 

Secretary. 

|FR Doc. 8S-1432S Filed 6-12-65; 8:45 am) 
mixma cooe sTao-ei-M 


Magnolia Federal Savings A Loan 
Association, Knoxville. TN; 
Appointment of Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A) of the Home Owners* Loan 
Act of 1933.12 U.S.C 5(d)(6)(A) (1982). 
the Federal Home Loan Bank Board 
appointed the Federal Savings and Loan 
Insurance Corporation as sole receiver 
for Magnolia Federal Savings and Loan 
Association. Knoxville. Tennessee, on 
June 7.1985. 

Dated: June 10.1985. 

Jeff Sconyers, 

Secretary. 

|FR Doc. 85-14328 Filed 6-12-85:8:45 am] 
BtUJNO cooc sno^i-M 


FEDERAL MARITIME COMMISSION 

Ocean Freight Forwarder License; 
International Movements, Inc,; 
Reissuance of License 

Notice is hereby given that the 
following ocean freight forwarder 
license has been reissued by the Federal 
Maritime Commission pursuant to 
section 19 of the Shipping Act, 1984 (46 
U.S.C. app. 1718) and the regulations of 
the Commission |>ertaining to the 
licensing of ocean freight forwarders. 46 
CFR 5ia 


UotnM Ma 

Narm/AddrMt 

0t» fmmd 


imtmaoonil 

M»y SQt IMS 


MowamtntB. 

Wc, 4065 
Mouncawt Rotd, 
PiMOtoa, MO 
21122 


Robert C. Drew, 

Director, Bureau of Tariffs. 

|FR Doc. 85-13654 Filed 6-12-65: 8:45 am) 
muma cooc 


Notice of Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(8] pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, D.C Office of the Federal 
Maritime Commission. 1100 L Street 
NW, Room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary. Federal Maritime 
Commission, Washington. D.C 20573. 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.; 224-003813-010. 

Title: Honolulu Terminal Agreement. 

Parties: 

Department of Transportation of the 
State of Hawaii (Hawaii) 

Matson Terminals, Inc. (Matson) 

Synopsis: Agreement No. 224-003813- 
010 provides for: Hawaii to sell to 
Matson 22 pedestals (containing electric 
outlets for refrigerated containers) 
situated within Container Yard No. 2; 
the increase of the area of Easement A: 
the operational readiness of the tank 
farm facility; the increase of the areas of 
Easements £. E2 and E4; the increase of 
the amount of the ground rent; various 
deletions and additions to the other 
Easements; and the incorporation of 
Container Yard No. 6 into the common 
use area of the lease. 

Agreement No.: 217-010651-001. 

Title: Sea-Land Service. Inc./Hapag- 
Lloyd AG Transpacific Reciprocal Space 
Charter and Sailing Agreement. 

Parties: 

Sea-I^nd Service, Inc. 

Hapag-Lloyd AG 

Synopsis; The proposed amendment 
would modify the agreement to specify 
that cargoes subject to U.S. cargo 
preference laws may not be offered by 
one party to the other for carriage. 

Agreement No. 224-010765. 

Title: Oakland and Long Beach 
Terminal Agreement. 

Parties: 

The Shipping Corporation of New 
Zealand. Limited (SCNZ) 

Sea-Land Service, Inc, (Sea-Land) 
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Synopsis: Agreement No. 224-0l(y7e5 
permits SCNZ to obtain terminal 
services from Sea-Land at Sea-Land's 
lerniiaal facilities in Oakland and Lon^ 
Beach, California. Sea-Land will be paid 
by SCNZ for performing the terminal 
biinctions in accordance with charges set 
forth in the agreement. The terms of the 
igrrement wtl) comment on the day it 
leromet effective pursuant lo the 
Shipping Act of 1984. and it will run for 
in initial pericxi of two years from that 
date. It shall continue without a lapse 
fhereafter from year lo year until 
terminated by either parly. 

Dated: |une 10.1985 

By Order of the Federal Maritime 
Cofnmisfton. 

Brvea A. Domhruwski. 

Acf/ng Sffcnrtory. 

|fK I>oc. 85-142M Filed 0-12-85; 845 amt 
auiNa cooe tTso-oMi 


FEQEIUL RESERVE SYSTEM 

Grupo Financlero Popular, SJL, et af.; 
Formation of: Acqidaitiona by; and 
Mergers of Bank Holding Companiaa 

The companies listed in this notice 
have applied for the Bi>ard*t approval 
imiier section 3 of the Dank Hiding 
Ccnipany Act (12 U.S.C 1842) and 
{Z2M4 of the Board's Regulation Y (12 
QH 225.14) to become a ^nk holding 
cttriipany or to acquire a bank or bank 
hoi ding company. 'Ilie factors that are 
a)nsidered in acting on the applications 
ire set forth in section 3(c) of the Act (12 
Ui5.a 1842(c)). 

Ivach appbeation is available for 
imnufdiate inspection at the FedemI 

Msrve Bank indicated. Once the 
application has been accepted for 
pr cessing, it will alto be available for 
inspection at the offices of the Board of 
C4ivemors. Interested persons may 
express their views in writing to the 
H* serve Bank or to the office of the 
B^^ard of Governors. Any cominenl on 
an ^ipplication that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
beu of a hearing, identifying tpecifically 
iny questions of fact that are in dispute 
and summarizing the evidence that 
Wfmid be presented at a hearing. 

Unless otherwise noted, comments 
^>^aitiing each of these applications 
Btust be received not later than {uty G. 

A. Federal Reserve Bank of New York 
lA. Marshall Puckett, Vice President) 33 
Liherty Street. New York. New York 
10045: 

1. Grupo F/nortcrero Popular. SA., 
Sdnto D^ingo. Dominican Republic; lo 
bneome a bank holding company by • 


acquiring 48 percent of the voting shores 
of The Dominican B;ink. New York. New 
York. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck. Vice President) 104 
Marietta Street. NVV., Afl/inla. Georgia 
30303: 

1. Fanners anti Merchants 
Corporation^ Inc.. Forest. Mississippi; lo 
acquire at least 5 percent of the voting 
shares or assets of First Mississippi 
National Corporation and First 
Mississippi National Bank, both located 
in Hattiesburg. Mississippi. 

2. First National Corporation. 
Covington. Louisiana; to acquire 100 
percent of the voting shares or assrta of 
CNB Daneshares Cdtponition and 
Century Bank of New Orleans, both 
located in New Orleans, Louisiana. 

First National Curporalioa has also 
applied to acquire 100 percent of the 
voting shares or assets of Riv^ands 
National Dank in LaPlace. LaS^ace, 
lz>uisiana. 

C Federal Reserve Bank of Chicago 

(Franklin D Urcyer. Vico President) 230 
South LaSalle Slreet. Chicago. Illinois 
60890* 

1. First Prairie Bankshares. inc.. 
Georgetoivn, llUnois; tu become a bank 
holding company by acquiring lOU 
percent of the voting shares of First 
National Bank in Georgetown. 
Georgetown, Illinois, 

2. Old-First Nalioaal Corporation. 
BliifTton. Indiana, to become a bank 
holding company by acquiring tOO 
percent of the voting shares of Old-First 
National Bank in Bluffton. Bluffton, 
Indiana. 

D. Federal Reserve Bank of 
Minneapolis (Bruce ). Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Cosmos Bancorporalion. fna. 
Cosmos, Minnesota; to become a bank 
holding company by acquiring 100 
percent of the voting shares of First 
State Bank of Cosmos, Cosmos, 
Minnesota. 

Board of Govvrnon of the Feditrsl Reserve 
Syslem. |uae 7,1985. 
lames McAfee, 

AssotuaUs Secretory nf the Boont. 

[FR Doc. 85-14240 Filed a-12-l&; ft45 mm) 
aiLUNQ coot ow-et^ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of Ctdtd Support Enforcement; 
Delegation of Authority 

Notice Is hereby given that the 
Secretary of Health and Human Services 
delegated to the Director. Office of Child 
Support Enforcement, pursuant to title 


IV-D and section 1132 of the Sodal 
Security Act. as amended the authority 
lo w’ofvc the two-year period 
requirement imposed under Section 1132 
with respect to the filing of any claim 
arising urnler title IV-D of the Act if the 
Director determines (in accordance with 
regulations) that there was good cause 
far the failure by a Slate of file such 
claim. The Director may nut redclegate 
this authority. 

The delegation affirmed and ratified 
any actions taken by the Director prior 
to the effective date of the delegation 
which in effect involve the exercise of 
the authority delegated by the Secretary. 
The delegation became effective on May 
13.1985. 

Dated: futie 5.1985. 

|ohn). 0*Shiiti|»liiieMy. 

Assi:ftant SerrtHnry fer Sfnno^'ement and 
Budiftft 

|FK Doc. 85-14218 Filed 8-12ra5; 8:45 am| 
atUJNG coot 


Public Health Sendee; Saint Elizabeths 
Hospital and District of Columbia; 
Mental Health Services Act; Delegation 
of Authority 

No!ice is hereby given that on May 13, 
1985. the Secretary of Health and 
Human Services delegated to the 
Assistant Secn^tary for Health, with 
authority to redelegate, all the 
authorities vested In the Secretary under 
the Saint Ehzabclhs Hospital and 
District of Columbia Mental Health 
Services Act. Pub. L 98-621,98 Slat. 
3369. as amended, concerning the 
mental health services delivery system 
of the District of Columbia. The 
delegation tu the Assistant Secretary for 
Health excludes the authority under 
Section 4(dJ(2) to establish a Lal>or 
Management Advisory Commlllce. 

Dated: hi>^c 5,1985. 

|ohn |. Q^Shaughneasy, 

Aueuitani Secretary far Munosemeni t»mi 
BudffeL 

(FR Doc 85-14237 Filed 6-12^ ft45 am| 
aitu8G coot «taa-ao-ai 


Human DevolopmonI Services: Deficit 
Reduction Act of 198S—Pub. L. 98-369 
and Sectloo 1136 of the Social 
Security Act; Delegation of Authority 

Notice is hereby given that on May 13, 
1985. the Secretary of Health and 
Human Sendees delegated to the 
Assistant Secretary for Human 
Development Services, authority to 
review and approve applications for the 
establishment and conduct of pilot 
projerts lo demonstrate the use of 
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integrated service delivery systems for 
human services programs. Included in 
this delegation is the authority to review 
and approve assurances (Section 
1136(cHl) of the Social Security Act. as 
amended) and to review and approve 
grantee awards. 

Authorities retained by the Secretary 
are: 

1. Authority to approve requests for a 
waiver of certain legal requirements 
(Section 1138(d)(t) of the Social Security 
Act. as amended). 

2. Authority to submit periodic 
progress reports to Congress concerning 
the current status of each approved pilot 
project (Section 1136(h) of the Social 
Security Act. as amended). 

This delegation is subject to the 
reservation of authority to the Security 
as set forth in Part A. Chapter AA of the 
Departmental Organization Manual. 

Dated: June 5.1985. 

)ohn |. 0*Shaughnetfy, 

Assistant Secretary for Mana$$ement and 
BuditfH, 

|KR Doc 85-14239 Filed 6-12-85; 8*45 am| 
WLUNQ COO€ 


DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

Availabiltty of a Draft Environmental 
Impact Statement on the Honeoye 
Creek Wetland Project 

agency: Fish and Wildlife Service, 

Interior. 

action: Notice. 

SUMMARY: This notice advises the public 
that the Draft Environmental Impact 
Statement on the Honeoye Creek 
Wetland Project in Ontario County, New 
York is available for public review. 
Comments and suggestions are 
requested. The New York Department of 
Flnvironmental Conservation (DEC) 
proposes to acquire real property 
interests to approximately 800 acres of 
w'etlands and a 100 foot buffer around 
the W'etlands. and property now owned 
by the Nature Conservancy north of the 
wetlands. Beyond the immediate area of 
the wetland DEC would acquire 
sufficient interests In those parcels to 
give it control over activities which 
would adequately affect the wetland 
resource. These lands would be 
developed as a Wildlife Management 
Area used for both consumptive and 
non>consumptive outdoor recreation. 
DEC will likely use state monies and 
federal funds (Pittman-Robertson Act) 
for the acquisition. 

DATES: Written comments are requested 
by August 15.1985. A public meeting 


will be held in Avon. New York on July 
2,1985 at 7:00 PM at the Honeoye 
Central School Auditorium. Honeoye. 
New York. 

ADDRESS: Comments should be 
addressed to Howard N. Larsen. 
Regional Director. U.S. Fish and Wildlife 
Service, One Gateway Center. Newton 
Comer. Massachusetts 02156. 

FOR FURTHER INFORMATION CONTACr. 

Mr. Ralph W. Abele. U.S. Fish and 
Wildlife Service. One Gateway Center, 
Newton Comer, Massachusetts 02158 
(617) 965-5100. X382 or Mr. David C. 
Woodruff, New York DEC, 6274 East 
Avon-Lima Road, Avon. New York 
14414 (716) 226-2466. 

Individuals wlshinS copies of the DEIS 
should immediately contact either of the 
above individuals. Copies have been 
sent to all agencies and organizations 
who participated in the scoping process. 
Copies will be available for examination 
at FWS in Newton Comer. 
Massachusetts. NYDEC in Avon. New 
York and at the Town Hall In Richmond. 
New York. 

SUPPLEMENTARY INFORMATION: This 
environmental impact statement • 
addresses the acquisition and 
development of the Honeoye Creek 
wetland project area. It poses five 
alternative sets of actions, and 
discusses how each would address the 
goals of the Department of 
Environmental Conservation: it relates 
the pertinent environmental 
characteristics of the area and it 
projects how the environment would be 
affected with the implementation of 
each of the five alternatives. 

The No Action alternative projects the 
future of the wetland were the 
Department of Environmental 
Conservation neither to acquire real 
property there nor to manage the area. 
The only protection afforded the 
wetland would be State and federal 
environmental laws, such as the New 
York Freshwater Wetlands Act and the 
federal Clean Water Act. 

Within the project area at the present 
time. The Nature Conservancy is 
offering the Department of 
Environmental Conservatory title to a 
large parcel of land which covers the 
northern end of the wetland and 
beyond. This alternative, known as The 
Nature Conservancy Alternative 
involves accepting just this parcel and 
leaving the remainder of the wetland in 
private hands. 

The Proposed Action Alternative 
includes: Acquisition of real property 
interests to approximately 800 acres of 
wetlands and a 100 foot buffer around 
the wetlands, property now owned by 
the Nature Conseivancy north of the 


wetland and sufRcient interests in 
adjacent upland parcels to give DEC 
sufficient control over activities which 
would adversely affect the wetland 
resource. A shallow impoundment 
would be created in the center of the 
project area alone. Public access, small 
parking areas and trails will be created. 

An additional alternative involves 
similar land acquisition to the propostd 
action but with a smaller impoundment. 
With this alternative, fewer access 
points would be constructed. However, 
the same number of potholes, ponds, 
and nesting structures and islands 
would be placed on the site. The 
uplands would be managed to provide 
cover and food for wildlife. In addition, 
DEC would require conservation 
practices of permit-holders who would 
farm the slopes adjacent to the 
wetlands. This alternative is known as 
the Reduced Impoundment Alternative. 

The Wetland Preservation Alternative 
includes DEC acquiring the wetland 
proper and a narrow, 100-foot, buffer 
about its perimeter. DEC could insure 
that the part of the project area, the 
most sensitive and valuable part, would 
be preserved forever. DEC would also 
develop access and parking areas to 
allow the public to enjoy the wetland 
resource. It would create no 
impoundment, potholes, nor implement 
other management practices to enhance 
the marsh environment Additionally, it 
would not implement any conservation 
practices on the uplands. 

Howard N. Larsen. 

Regional Director. 

|FR Doc 85-14312 Filed 6-12-85: 645 am| 
MLUNQ CODE 4110-5S4* 


Bureau of Land Management 

Havre and Great Falls Resource Areas. 
Montana; Blaine. Hill, Chouteau, 
Liberty, Toole and Glacier Counties; 
Call for Coal and Other Resource 
Information 

AGENCY: Bureau of Land Management. 
Lewistown District. Interior. 

action: Call for coal and other resource 
information for the West HiLine 
Resource Management Plan. Lewistown 
District. Montana. 


SUMMARY: As stated in the Notice of 
Intent published December 6,1983 (FR. 
Vol. 48. No. 235. 54723). the Lewistown 
District has initiated a Resource 
Management Plan for the public lands in 
the Havre Resource Area and portions 
of the Great Falls Resource Area of 
Montana. The Bureau, in accordance 
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with 43 CFR 3420.1-2, Is formally 
loliciting indications of interest and 
Information on the coal resource 
development potential for public lands 
and minerals in the West HlLine Area 
(Blaine, Hill, Chouteau, Liberty, Toole 
and Glacier counties). The DLM will not 
conduct any coal resource Inventory In 
the planning area. Parlies interested in 
Federal coal leasing and development 
will be expected to provide coal 
resource data for their area of interest. 
The adequacy and timing of the 
information received will determine the 
extent that the Federal coal resource 
and its development potential may be 
addressed in the RMP/FJS. 

This notice also calls for indications 
of interest and resource information for 
other resources within planning area. 
This includes, but is not limited to: oil, 
gas, gold, wildlife, range and forest 
products. Identification of definite 
interests in resource development, 
iubstantiated with adequate resource 
data, at this time will allow addressing 
msource potentials in this plan and 
possibly avoid unnecessary work, 
delays, or near term revisions to the 
plan. Non-proprietary data and general 
comments should be submitted to: 
District Manager, Bureau of Land 
Management, Lewistown District, 

Airport Road. Lewistown, MT 59457. 

Ptoprietary data marked as 
I infidcntial may be submitted only to: 
Chief, Branch of Solids, Bureau of Land 
Management. Montana Stale Office, Box 
Billings, MT 59107. 

DATES: Industry, state and local 
governments and the general public are 
tmeouraged to submit relevant 
information at any time during the 
planning process. However, information 
about coal and other resources will be 
most useful in focusing the Bureau's 
planning efforts if received prior to July 
19. loas. 

FOR FURTHER INFORMATION CONTACT: 

Glenn W. Freeman. District Manager at 
(406) 539-7461 or write to: l.ewi8town 
Diiliiri. Airport Road, Lewislo%vn. 
Montana 59457. 

Diited: |une 6.19B5. 

Glenn W. Freeman. 

District Sfonager. 

|FK Doc. 85-14296 Filed 0-12-85; 8:45 ani| 
C.'IUNQ COOC 4310-OH-N 


Closure and Restriction Order, Utah 

agency: Bureau of Land Management, 
Interior. 

action: In accordance with the Code of 
Federal Regulations (43 CFR Part 8364), 
public lands described us T.41S., 
R.14W.. SLBAM., See. 34, Lots 3 and 4: 


Sec. 35. Lots 5-9, NESW, S2SENW. 
NWSE, totaling 325 acres are hereby 
closed to off-road vehicle use. Official 
vehicles necessary' for land management 
purposes are exempt from this order. 

summary: This closure is necessary to 
protect the natural environment and 
prevent excessive erosion until such 
time as a final recreation plan is 
effected for the Quail Creek Reservoir 
Recreation Area. The area described 
lies generally between Utah State 
Highway 9 and the Quail Creek 
Reservoir dike, on either side of the 
access roads. 

dates: Off-road vehicle use is restricted 
for a period of 2 years or until such time 
os the Quail Creek Recreation Area 
Management Plan becomes effective, 
whichever first occurs. 

address: Comments or questions 
should be directed to the Dixie Resource 
Area Office, Bureau of Land 
ManagemenL 224 North Bluff. St. 
George, Utah 84770. 

Dated: June 5.1985. 

Morgan |ensen. 

District Manager, 

|FR Doc, 85-14291 Filed 6-12-65; 8:45 am) 
■nXINQ COOC 431<MXMI 


Public Notification of the Area of 
Critical Environmental Concern, 
Bakersfield District, CA 

agency: Bureau of Land Management, 
Interior. 

action: Public Notice that Certain 
Public Lands in the Bishop Resource 
Area. Bakersfield District. California 
Shall Be Managed as an Area of Critical 
Environmental Concern (ACEC). 

summary: Pursuant to authority in the 
Federal Land Policy and Management 
Act of 1978 (Sec. 202(c)(3). 43 CFR Part 
1810 and land use decisions developed 
in the Benton-Owens Valley 
Management Framework Plan (June 28. 
1982). public lands in and around Fish 
Slough were designated as an Area of 
Critical Environmental Concern. 

8UPin.£MEHTARY INFORMATION: Notice of 
the designation of Fish Slough as an 
Area of Critical Environmental Concern 
and the availability of the draft 
management plan and environmental 
assessment for public review was 
published In the Federal Register on 
June 20.1984. The completion of the final 
management plan calls for the 
management of Fish Slough us an Area 
of Critical Environmental Concern. 

Fish Slough is located in Inyo and 
Mono Counties. In the Owens Valley, 


approximately seven miles north of 
Bishop, Californio. The Fish Slough 
management plan recognizes a number 
of significant resource values of the 
area, including endangered wildlife, 
sensitive plant species and populations, 
unique wetlands, significant cultural 
values, scenic quality, and the 
opportunity for primitive types of 
recreation. 

The guidelines in the management 
plan were developed to minimize 
conhicts between the user public and to 
protect sensitive natural resources. 
Restrictions include (1) limiting vehicle 
use to designated and/or existing roads 
and trails. (2) constructing a 200-acrc 
livestock exclosure for wildlife habitat 
protection, and (3) limiting construction 
activities so as not to detract from the 
natural landscape characteristics. A 
cooperative livestock grazing program is 
proposed as well as the establishment of 
a monitoring program. 

The Area of Critical Environmental 
Concern designation provides the 
opportunity to minimize impacts from 
mineral entry through provisions in 43 
CFR Part 3809. Approval of a plan of 
operations on mining claims is required 
on any operation, except casual use, 
prior to commencing operations in an 
Area of Critical Environmental Concern. 

The Fish Slough Area of Critical 
Environmental Concern applies to the 
following described public lands: 

Mount Diablo Meridian. California 

T.3S.R.32E. 

Sec. 27. SV^; 

Sec. 28, SV^; 

Secs. 33 A 34. 

T 4 S.. R. 31 E.. 

Sec.25.SW. 

T 4 S,, R. 32 B.. 

Stc. 2 , WVi; 

Sec*. 3.4.9.‘ 10. It. 14. IS. 21.22.23; 

Sec.24.S%; 

Sec*. 25 thru 28; 

Sec. 29. EVi. SWVi; 

Sec-SaSH: 

Secs. 31 thru 35. 

T. 5 S.. R. 32 E, 

Sec*. 1 thru 5; 

Sec B. NW. SFM: 

Sec*. 9 thru 12 ; 

Sec 13. NWWNE'A. NWVi. NViSWVi, 
SWV 4 SWV 4 ; 

Secs. 14 a IS; 

Sec 21, EVi: 

Se^ 2 ^\V ViSW W: 

Sec25.W'ANWV4.SWV.; 

Sec,. 28 5 27; 

Sec. 28. NEV.: 

Sec 34. E%: 

Sec. 35. 

T.5S.. R.33E.. 

Sec*. 0 8 7: 

Sec. la E^. EV4W%: 

Sec 19. EW. E'4WW; 
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Sccrsoasi. 

T.e&.tt32R.. 

Secs. 1 a 2; 

See 11 FV^‘ 

Sre! 12! fiv^ SWV^. NWSKV4. SWy«SF.«<i. 
T.bS^ R.33E^ 

Sgc e. SV^WV#: 

Stx 7.EVtEViWV1uSWV4NWVi, 
W^SW‘/4. 

FOR FURTHER IHFORMATION CONTACT: 
|ifn Morribon. Bishop Area Manager. 
Bureau of Land Management 
Bakersfield District 873 N. Main St^ 
Suite 201« Bishop. CA. 93514: (619) 872- 
4861. 

D^itacL luoeO. 1BB5. 
lariMHi S. Morrison. 

Bishop BesouroeArcQ Mona^r, 

|FR Ooc. a5>14292 Fded 6-12-65; a*4S am) 
aiLUNOCocx ois-«e-M 


Additional Public Hearing; Draft 
Oregon Wilderness Environmental 
Impact Statement 

agency: Bureau of Ijind Mnnagcment. 
Interior. 

action: Notice of Intent of Conduct an 
Additional Public Hearing on the Draft 
Oregon Wilderness Environmental 
Impact Statement 

summary: In addition to the fourteen 
public hearings identified in the Federal 
Register on April 30,1985 (SO FR 18321), 
a public hearing has been scheduled at 
the following time and location: |iily IS. 
1985, 7:00 p.m. to 10:00 p.m.. East 
Conference Room. Hall of Mirrors. 700 
West State Street Boise. Idaho. A one- 
hour informal discussion session will 
precede the hearing. 

FOR FURTHER INFORMATION CONTACT: 
Jerry Magee (935). Bureau of Land 
Management. P.O. Box 2965. Portland. 
Oregon 97208. Telephone (503) 231-0667. 

Dated: June 5.1985. 

Paul M. Vetterick. 

Acting State Director. 

It-K Doc. eS-14293 Filed 6-12-85; 8:45 Hin| 
aiLUNO coof 


ICA 1720S1 

Geothermal Resources Lease Sale; 
Coso, Dunes, East Brawley, Glamls. 
Geysers, Lake City Surprise Valley, 
and Salton Sea KGRA's 

Notice is hereby given that the 
geothermal lease sale schoiliiled fur June 
25.1985. has been rescheduled and will 
Ih! held July 17,1985. Approximately 
0a.:i45.35 acres of land in 53 parcels 
within the Coso (23.271413 acres), Dunt^ 


(3.280.47 acres). East Bra%v1ey (7.253.52 
acres). Glamis (ia9S4.04 acres). Geysers 
(28.560.05 acres). Lake City Surprise 
Valley (13,823.52 acres), and Salton Sea 
(11.201.92 arccs) KGRA*s in Inyo. 
Imperial Lake. Modoc Mandocino. 
Napa, and Sonoma Counties. California, 
will be offered competitively for lease 
under the Geothermal Strara Act of 1970 
through sealed bids to the qualihcd 
responsible bidder of the highest cash 
amount per parcel Royalties payable to 
the United States will be at the rate of 
12Vk% for the parcels within the Geysers 
KGRA and 10% for all the other parcels. 
The annual rental for the first through 
the fifth lease year will be at the rote of 
$2.00 per acre. For the sixth lease year 
and for each year thereafler prior to 
production, the rental will be in 
accordance with 43 CFR 3203.5. Bids will 
be received until 10:00 a m. on July 17. 
1965. 

For further information contact the 
California State Office. Division of 
Operations. Room E-260S. 2800 Cottage 
Way. Sacramento. California. fHione 
(916) 464-^2. 

Dated: |une 5,1985 
loan B. RumsII 

Chief. iMsabie Miiwro/s Section. Bramit of 
Lands B Minerals Operations. 

|FR Doc. 85-1429B Filed 8-12-65: 6:45 am| 
MLUNQ OOOC 43VS-S4-il 


Safford District Advisory Council; 
Meeting 

agency: Bureau of Lund Management. 
Interior. 

action: Notice of meeting of the Safford 
District Advisory Council 

DATE: Friday, July 19.1985.104)0 a.m. 
address: 425 E 4th Sired Safford. 
Arizona. 

SUMMARY: Notice is hereby given in 
accordance with Pub. L 94-579 and 43 
CFR Part 1700. that a meeliog of the 
Safford District Advisory Council will 
be held Friday, July 19.1985 in Safford. 
Arizona at 10:00 a.m. at the Safford 
District Office. 425 E 4th Street Safford. 
Arizona. 

AgeocU for Meeting 

1. BLALSUte Lend Exchange Prugrtiss. 

Z BlAi/ForesI Service Interchange 

3. GUa Box CoordinHted Resource 
Managemenl Plan. 

4. Issue lilentificstiofi for Aruvaipii Dinyon 
Wilderness Manugement Plan. 

5. Munagement Update. 

8 Duftiness from the floor 

Ibe meeting is open to the public. 
Interested persons may make oral 
statements to the Council between 1:30 
and 2:30 p.m. or may file written 


statements for the Coundfs 
consideration. Anyone wishing to make 
an oral statement must contact the 
District Manager at the above address 
by July 28.1965. Depending upon the 
number of people wishing to make oral 
statements, a per person time limit nvi> 
be considered. 

Summary minutes of the meeting will 
be maintained in the District Office and 
will be available for public Inajicctiun 
and reproduction (within regular 
business hours) within 30 days following 
the meeting. 

Dated: June 6.1985. 

Lester K. Rosenkrance, 

District Manager. 

(fit Doc. 8S-14295 Filed 8-12-65: 8 45 omj 
SlLUNO COOC 


Public Comment Period and Public 
Meetings, Owyhee W4d River 
Management Ptan 

AQENCv: Vale District. Bureau of Land 
Management. Interior. 
action: Notice. 

SUMMARY: Notice is dven that a public 
comment jM^riod on the draft Owyhee 
Wild River Management Plan will be 
held June 28 through July 29. 

Public meetings to discuss the draft 
Owyhee Wild River Management Man 
will be held: (1) July 8 in Portland. 
Oregon, beginning at 74)0 P.M. in the 
conference room of the Viscount Hotel. 
1441 Northeast Second Avenue. (2) July 
10 in Jordan Valley. Oregon, beginning 
at 74X) P.M. at the Jordan Valley Lions 
Den. and (3) July 11 in Boise. Idaho, 
beginning at 74X) P.M. in the first floor 
conference of the Boise B1A1 District 
Office. 3948 Development Avenue. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the draft Owyhee River 
Management Plan and additional 
information regarding the public 
meetings may oe obtained by conluctin^ 
Barry Rose. Vale BLM District P.O. Box 
700. Vale. Oregon 97918. (503) 473-3144 
Pearl M. Parker, 

District Manager, 

11-11 Doc. 85-14297 Fifed 6-12-65. 8 45 ami 
SILLINQ COOi OIS-SS-U 


I A-190791 

Arizona; Order Providing for Opening 
of Public Lands 

|une 3. I9B5. 

1. In a donation of land made under 
the provisions of section 103(a) of the 
Public Liind Administration Act of July 
14.1960 (74 Slat. 506; 43 U.S.C. 1364), Iht- 


















24843 


Federal Register / VoL 50, No. 114 / Thursday, )une 13. 1885 / Notices 


fo)Iov%ing land has been reconveyed to 
the United States: 

T, 6 S.. R. 11 GSR Mcr. Arizona 

Sue.7. S'/iNFM, SRy4NWWi. WV^SEV4. 

NE‘/4SEy4, NWViSEy4SEV4. 

The area descri|}ed contains 2S0 acres in 
Yuma County. 

2. At 9:00 a.m. on July 1S« 1985, the 
liind described in paragraph 1 will be 
opened to applications and offers under 
the mineral leasing laws, subject to 
valid existing rights, the provisions of 
existing withdrawals, and the 
requirements of applicable laws. All 
applications and offers received prior to 
9;tX) o.m. on |uly 15.1985 will be 
considered as simultaneously filed as of 
that date, and a drawing will be held in 
accordance with 43 CFR 1021.2-3. if 
mrcessary. Those applications and offers 
received thereafter shall be considered 
in the order of filing. 

3. The above-described land will 
n^main closed to all other forms of 
appropriation. 

Inquiries concerning the land should 
be addressed to the Chief. Branch of 
Lands and Minerals Operations. 

Arizona State Office. Bureau of Land 
Management, RO. Box 16563. Phoenix. 
Arizona 85011. 

|oha T. Metes. 

Chie f, Branch of Lands and Minerals 
Operations, 

|KR Doc. 85-14299 Filed 8-12-85; 8:45 am] 

B 4.UNO COOC 


1N-381M1 

Realty Action; Non-Competitive Sale. 
Public Lands in Eureka County^ NV 

'Fhc following lands have been 
e xamined and identified as suitable for 
disposal by direct sale under section 203 
of the Federal Land Policy and 
Management Act of 1976 (00 Slat. 2750: 
43 U.S.C. 1713) at no less than fair 
market value. The lands will not be 
offered for sale until 60 days after the 
date of this notice. 

Motml Diablo Meridtao 
T 33 N R 51 E. 

Sec. 2, Lots 11 and 12, SWV4NWV4.\Byi. 

NW'4SWV4NEy4. NHSWV4SWV4NK*A, 

The above-described land comprising 
34.67 acres will be offered as a direct 
sale to the Carlin Gold Mining Co. The 
lands were omitted from a sale of 
surrounding lands conducted in 1984 
comprising 1,614.43 acres to allow 
excavation and mitigation of a 
signiRcant archeoloBical site at the 
lames Creek Rock Shelter. The required 
actions concerning this mitigation as 
established in the land report/ 
environmental assessment have now 


been completed and the parcel is 
suitable for disposal. Disposal of the 
lands to Carlin Cold will allow 
expansion and development of the Gold 
Quarry Mine and Mill which is adjacent 
to their existing mining activities. 

The sale of this remaining parcel will 
permit completion of the Carlin Cold 
Mine and Mill which will provide jobs 
and boost the economy of the 
surrounding area; therefore, the sale can 
be considered as having high public 
importance. Speculative bidding could 
jeopardize the projects timely 
completion and economic viability. In 
addition, substantial investment by 
Carlin Gold has already been made on 
the subject lands under the authority of 
the Mining Law of 1872 and the 
regulations contained in the 43 CFR Part 
3809. Sale to another entity other than 
Carlin Gold could prove detrimental to 
their existing operation as well as their 
planned expansion and development of 
the Cold Quarry Mine and Mill. 

The sale is consistent with the land 
use plan for the area in which the lands 
are located. The lands arc not needed 
for any resource program and are not 
suitable for management by another 
Federal department or agency. The 
proposal has been reviewed and 
approved by the Eureka County 
Planning Commission. 

The locatabie and salable mineral 
estates have only nominal value and 
will be conveyed to the purchaser upon 
remittance of a $50.00 filing fee. 

The purchaser agrees to take the land 
subject to the existing grazing use of 
Melvin |ones. holder of grazing 
authorization No. A084273. The rights of 
Melvin |ones to graze domestic livestock 
on the land shall cease on June 27,1985. 
Upon conveyance of the lands, the 
purchaser will be entitled to receive 
grazing fees for the lands from Melvin 
jones in an amount not to exceed that * 
which would be authorized under the 
Federal grazing fee published annually 
in the Federal Register. 

The patent, when issued, will contain 
the following reservations to the United 
States: 

1. A right-of-way thereon for ditches 
and canals constructed by the authority 
of the United States, Act of August 30, 
1890. 26 Stal. 391; 43 U.S.C. 945. 

2. Oil and gas and geothermal 
resources will be reserved to the United 
States. 

And will be subject to: 

1. Those rights granted by oil and gas 
lease N-35628. made under Section 29 of 
the Act of February 25.1920. 41 Stat. 437 
and the Act of March 4.1933.47 Stat. 
1570. This patent is issued subject to the 
right of the prior permittee or lessee to 
use so much of the surface of said land 


as is required for oil and gas exploration 
and development operations, without 
compensation to the patentee for 
damages resulting from proper oil and 
gas operations, for the duration of the 
said leases, and any authorized 
extension of those leases. Upon 
termination or relinquishment of said oil 
and gas leases, this reservation shall 
terminate. 

Detailed information concerning the sale 
is available for review at the Elko 
District Office. Bureau of Land 
Management, 2002 Idaho Street Elko. 
Nevada 89801. For a period of 45 days 
from the date of publication in the 
Federal Register, interested parties may 
submit comments to the District 
Manager at P.O. Box 831. Elko. Nevada 
89801. Any adverse comments will be 
evaluated by the State Director who 
may sustain, vacate or modify this realty 
action and issue a final determination. If 
no action is taken by the State Director, 
this realty action will become the final 
determination of the Department of the 
Interior. 

Dated: |une 7,1965. 

Rodney Harris. 

District Manager, 

(FR Doc. 85-14306 Filed 6-lZ-a5: 8:45 am) 

■ILUNO COOC aio-MC-«i 


Bureau of Reclamation 

Carson Hill Mine, Calaveras County, 

CA; Intent To Prepare a Joint 
Environmental Impact Report- 
Environmental impact Statement 

Pursuant to Section 102(2)|CJ of the 
National Environmental Rolicy Act of 
1969 (as amended), and Section 21002 of 
the California Environmental Qualify 
Act, the Bureau of Reclamation. 
Department of the Interior, and 
Calaveras County. California, intend to 
prepare a joint Environmental Impact 
Report—Environmental Impact 
Statement (EIR-EIS). The ^R-EIS will 
address the impacts of the gold ore 
processing in leach ponds and use of 
Bureau of Reclamation water for 
processing. Alternative sources of water 
and leach pond locations will be 
analyzed In the joint RIR-EIS. 

Physical failure of the proposed gold 
ore processing project could affect New 
Melones Reservior. Accordingly, the 
objectives and requirements of 
Presidential Executive Orders 11988 and 
11990, and the Reclamation Instructions. 
Chapter 378,5. will be considered 
throughout the planning and preparation 
of the EIR-EIS. As a joint document, the 
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KIR-EIS will meet the requirements of 
both the National Environmental Policy 
Act and the Caltfomia F4i\ironmental 
Quality Act. 

A Joint public meeting has been 
scheduled for 7K)0 p.m. on June 20.1985. 
in the Calaveras County Supervisor's 
Chambers, Government Center. 891 
Mountain Ranch Road. San Andreas. 
California. 

llie Calaveras County contact for the 
KIR-EIS will be Eric Toll Calaveras 
County Planning Departmenl 
Goverrunent Center. San Andreas, 
California 05249. Telephone (200) 754> 
3841. 

The Federal contact person %viil be 
Joel Verner. Environmental Spectalisl 
Bureau of Rcdamalioa 2000 Colta^ 
Way. Sacramento. California 95825. 
Telephone (916) 484-4328. 

Dated: )iine 11.1085 
RobfMl A. Olecm, 

Acting Cammfssfonrr. 

IHt Doc. 85-14076 Filed 6-12-B5; 8 45 am) 
BttUMG COOC OlO-OMi 


Minerals Management Service 

Outer Continental Shelf; Development 
Operations Coordination Document; 
Conoco Inc. 

AGENCY: Mineral Management Scr\ Ice. 
Interior. 

action: Notice of the Receipt of a 
IVoposed Development Operations 
Coordination Document (DOCD) 

summary: Notice is hereby given that 
Conoco Inc. has submitted a DOGD 
describing the activities it proposes to 
conduct on Lease OCS-C 1898. Blocli 
148 (portion). South Timbalier Area, 
offshore Louisiana. Proposed plans for 
the above area provide for the 
development and production of 
hydrocarbons with support activities to 
l)e conducted from an onshore base 
located at Grand Isle, Louisiana. 

DATE: The subject DOCD was deemed 
submitted of June 5.1985. 

ADDRESSES: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Director. Gulf 
of Mexico OCS Region. Minerals 
Management Service. 3301 North 
Causeway Blvd.. Room 147. Metaine. 
Louisiana (Office Hours: 9 ajn. to 3:30 
p.ro.. Monday through Friday. 

FOR FURTHER INFORMATK>N CONTACT. 
Mr. Michael |. Tolbert; Minerals 
Managemimt Serv ice; Gulf of Mexico 
OCS legion: Rules and Production: 
Plans. Platform and Pipeline Section: 
Exploratian/Oe\'elopmeQt Plans Unit: 
Phone (504) 838-0875. 


SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 

i.ands Act Amendments of 1976, that the 
Minerals Management Sen ice ia 
considering approval of the DOCD and 
that It is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, aiKi other interested 
parties became effective December 13, 
1979, (44 FR 536851. Those practices and 
procedures are set out in revised 
S 250.34 of Title 30 of the CFR. 

Dated: |une 6.1985. 

)obo L Rankin, 

Regianot Diroctor, Culf of Mexico OCS 
Region. 

(FTl Doc. 85-143116-12-85; 8*45 am) 
aaxaio oooe uto-ua-N 


INTERNATIONAL JOINT COMMISSION, 
UNITED STATES AND CANADA 

Flathead River, Water Quality and 
Quantity Report 

The International Joint Commission 
formally announces that it has been 
requested by the Governments of the 
United States and Canada, pursuant to 
Article IX of the Boundary Waters 
Treaty of 1909, to examine Into and 
report u|>on the water quality and 
quantity of the Flathead River, relating 
to the tninsboundary water quality and 
quantity implications of the proposed 
coal mine development on Cabin Creek 
in British Columbia near its confluence 
with the Flathead River. 

11ie Commission is to make 
recommendations which would assist 
Governments in ensuring that the 
provisions of Article IV of the said 
Treaty arc honored. Article IV provides 
that the 'Waters flowing across the 
boundary shall not be polluted on either 
side to the injury of health or property 
on the other." 

Covemraents noted that on February 
21.1984. the Government of British 
Columbia announced that approval-in- 
principle had been granted to Sage 
Creek Limited for the proposed coal 
mine, thereby allowing the company to 
proceed with securing licenses, permits 
and final approvals under the provincial 
coal dov'clopment review process. In 
granting this opproval. the British 
Columbia Government acknowledged 
that the approval-in-principle is subject 
to action taken by federal authorities 
pursuant to their international 
obligations under the Boundary Waters 
Treaty. 


In light of the above, the Covcmmcnis 
requested that the Commission examine 
Into and report upon the following 
mailers regarding the Flathead River 
basin: 

1. The present state of water quality 
and quantity at the border (including 
fluctuations) and the current water uses 
(including water dependent uses such ai 
recreation) in the Flathead River basin. 

2. The nature, location and 
significance of fisheries currently 
dependent on the waters of the Flathesd 
River and Its tributaries, Howell and 
Cabin Creek; 

3. The effects on present woter quality 
and quantity at the border and 
consequent effects on current water 
uses (Including water dependent uses 
such as recreation) which would result 
from the construction, operation and 
post-mine reclamation of the proposed 
Cabin Creek coal mine; and 

4. Such other matters as the 
Commission may deem appropriate and 
relevant to water quality and quantity at 
the border (including downstream 
effects in the United States] as 
occasioned by the proposed Cabin 
Creek coal mine. 

Dated: fune la 1985. 

David A. URocha. 

Stfcretary* US. Seciton^ IJC. 

These terms of reference were 
communicated to the Commission by 
letter from the U.S. Government dated 
December 19.1984 and a similar letter 
from the Canadian Government dated 
February 15.1985. 

In accordance with its responsibilities 
under the reference, the Commission 
will conduct public hearings at the limns 
and places noted below. Anyone, on his 
own behalf or in a representative 
capacity, may offer pertinent 
information to assist the Commission. 
Time may be limited so oral statements 
should not exceed 10 minutes. A longfn 
statement may be submitted in Kvriting 
for the record. If possible. 20 copies of 
each statement should be provided for 
distribution to the news media and for 
Commission purposes. The Commissiot\ 
encourages any interested parlies who 
are not able to attend to send written 
comments to the Secretaries at the 
addresses lielow. 

The Commission has established an 
international lioard to conduct the 
necessary technical investigations. Thr 
Imard has prepanxl a plan of study that 
will be finalized and approved by the 
Commission following the public 
hearings. Copies of the complete text of 
the reference from Governments, the 
Commission's directive to the board, 
ond the hoard's plan of study are 
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avaUable upon request to the 

S4 cretartes at the addresses below. 

Tuesday, |uly 9.1985 

2:00 ptn and 7:00 pm (local time) 

Outlaw Inn. 1701 Hi^way 93 South. 

Kalispell, Montana 
Wednesday, fufy 10.1985 
7:00 pm (local time) 

Fernie Community Center, Fcmie, 

British Columbia 
Thursday, July 11,1985 
10.00 am (local time) 

Femie Community Center, Femie, 

British Columbia 

David A. LaRoche. Secretary. United 
States Section, International )oint 
Commission, 2001 S St., NW., Second 
Floor, Washington, D.C 20440 
David G. Chance, Secretary. Canadian 
Section, International Joint 
Commission, 100 Metcalfe Street, 18tb 
Floor, Ottawa. Ontario KlP SMI 

|FR Doc 85-14228 Filed e-llrOS; 8:45 am) 
mujm coot 4718-14-41 


INTERNATIONAL TRADE 
COMMISSION 

IinvasOQatlOfi Noa. 731 -TA -266 Tlirough 
268 (PreHfiiinary)l 

Certain Steel Wire Naito From the 
People^e Republic of China, Poland, 
sod Yugoslavia 

agcmcy: International Trade 
Commission. 

action: Institution of preliminary 
Antidumping investigations and 
scheduling of a conference to be held in 
amnection with the investigations. 

suMMAflv: The Commission hereby gives 
notice of the instihition of preliminary 
antidumping investigation Nos. 731-TA- 
266 through 268 (Preliminary) under 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1573b(a)) to determine 
vs hether there is a reasonable indication 
that an industry in the United States is 
m.iterially inju^, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from the People*s Republic of 
China, Poland, and Yugoslavia of one- 
piece steel wire nails made of round 
steel wire, provided for in items 646J^ 
and 646.28 of the Tariff Schedules of the 
Cnitad States (TSUS), and similar steel 
nails of one-piece construction whether 
over or under 0X165 inch in diameter, 
provided for in item 646.30, two-piece 
steel wire nails, provided for in item 
640.32 of the TSUS, and steel wire nnils 
with lead heads, provided for in item 
640.36 of the TSUS. which are alleged to 


be sold in the United Slates at less than 
fair value. As provided in section 733(a), 
the Commission must complete 
preliminary antidumping investigations 
in 45 days, or in these coses by July 22, 
1985. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, Part 207, Subparts A and B 
(19 CFR Part 207). and Part 201, Subparls 
A through E (19 CFR Part 201. as 
amended by 49 FR 32569. Aug. 15,1964). 

EFFCcnvE date: June 5,1985. 

FOfI FURTHER IHFORAAATION CONTACT: 

Abigail Eltzroth (202-523-0289), Office 
of Investigations, U.S. International 
Trade Commission. 701 E Street NW., 
Washington. EX] 20436. 

SUPPLEMENTARY INFORMATION: 

Background 

These investigations are being 
instituted in response to a petition filed 
on June 5.1985 by Atlantic Steel Ca. 
Atlas Steel & Wire Corp.. Continental 
Steel Corp., Davis-Walker Corp., 

Dickson Weatherproof Nail Co.. Florida 
Wire ft Nail Co.. Keystone Steel ft Wire 
Co., Northwestern Steel ft Wire Co., 
Virginia Wire ft Fabric Co., and Wire 
Products Co. 

Participation in the Investigations 

Persons wishing to participate in these 
investigatioDS as parties must Die an 
entry cd appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairwoman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Service list 

Pursuant to (201.11(d) of the 
Commission's rules (19 CFR 201.11(d)), 
the Secretary will prepare a service Bst 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to these investigations 
upon the expiration of the period for 
filing entries of appearance. In 
accordance with ( 201.18(c) of the rules 
(19 CFR 201.16(c). as amended by 49 FR 
32569. Aug. 15.1964). each document 
filed by a party to an investigation must 
be served on all other parties to the 
investigation (as identified by the 
service list), and a certificate of service 
must accompany the document. The 


Secretary wilt not accept a document for 
filing without a certificate of service. 

Conference 

The Director of Operations of thq 
Commission has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on June 26.1985 at the UJ5. 
International Trade Commission 
Building. 701 E Street NW., Washington. 
DC Parties wishing to participate in the 
conference should contact Abigail 
Eltzroth (202-523-0289) not later than 
|une 24,1965 to arrange for their 
appearance. Parties in support of the 
imposition of antidumping duties in 
these investigations and parties in 
opposition to the imposition of surii 
duties will each be collectively allocated 
one hour within which to make an oral 
presentation at the conference. 

Written Submitsiofis 

Any person may submit to the 
Commission on or before June 28.1965 a 
written statement of information 
pertinent to the subject of the 
investigations, as provided in { 207.15 of 
the Commission's rules (19 CFR 207.15). 
A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with { 201.8 of the rules (19 
CFR 201.8, as amended by 49 FR 325^ 
Aug. 15.1984). All written submissions 
except for confidential business data 
will be available for public inspection 
daring regular business hours (8:45 ajn. 
to 5:15 pan.) in the Office of the 
Secretary to the Commission. 

All business information for which 
confidential treatment is desired must 
be submitted separately. The envelope 
and all pages of such submission must 
be cleariy labeled “Confidential 
Business Information." Confideniial 
submissions and requests for 
confidential treatment must conform 
with the requirements of { 201.6 of the 
Commission's rules (19 CfH 201.8. as 
amended by 49 FR 32569. Aug. 15.1984). 

Authority 

These investigations are being 
conducted under authority of the Tariff 
Act of 1930. title VII. This notice is 
published pursuant to ( 207.12 of the 
Commission's rules (19 CFR 207.12). 

Issued: June 7.1065. 

By order of the Commisskm. 

Kenneth R. Mason. 

Saertiary. 

|FR Doc. 85-13756 Filed 6-12r8S; 6.45 em) 
WUjm coot TMO^-SI 
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INTERSTATE COMMERCE 
COMMISSION 

Coal Rate Guidelines; Meeting 

Time and Dale: 9:30 a.m.. Thursday. 
|une 20.19S5. 

Place:.Hearing Room A. Interstate 
Commerce Commission. 12th & 
Constitution Avenue. NW.» Washington. 
D C. 20423. 

Status: Open Special Conference. 
Matter to be discussed: Ex Parte 347 
(Sub-No. 1). Coal Rate Guidelines— 
Nationwide. 

Contact person for more information: 
Robert R. Dahlgrcn. Office of Public 
Affairs. Telephone: (202) 275-7252. 
lames H. Bayne. 

Secretary. 

\yR Doc. 8S-13897 Filed 6-12-05; HAS Mm| 
etUJMG cooc 


(Docket No. AB-6 (Sub-265X)) 

Burlington Northern Railroad Co.; 
Abandonment In Red Lake and 
Pennington Counties, MN; Exemption 

Applicant has filed a police of 
exemption under 49 CFR Part 1152 
Subpart F— Exempt Abandonments to 
abandon its 10.60-miIe line of roilroad 
between milepost 1.20 near Red Lake 
Falls and milepost 11.60 near St. Hilaire. 

Applicant has certified: (1) That no 
local traffic has moved over the line for 
at least 2 years and that overhead traffic 
may be rerouted, and (2) that no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
or has been decided in favor of the 
complainant within the 2-ycar period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
abandonment shall be protected 
pursuant to Oregon Short Line Co.- 
Ahandonment-Goshem 3601.C.C. 91 
(1979). 

The exemption will be effective )uly 

13.1985 (unless stayed pending 
reconsideration). Petitions to slay must 
be filed by June 24.1985. and petitions 
for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by July 3.1985 
with: Office of the Secretary, Case 
Control Branch. Interstate Commerce 
Commission. Washington. DC 28423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Peter M. l.ce. 


3800 Continental Plaza, 777 Main Street, 
Fort Worth, TX 76102. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio, 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided: June 6.1065. 

By the Committion. Heber P. Hardy. 
Director, Office of Proceeding* *. 

Jaroe* H. Bayne. 

Secretary. 

|FR Doc. 85-13898 Filed 8-12-85; 8:45 am| 
StttmO coot 703S-01-M 


I Docket Nos. AB-52 (Sub-39X); AB-233 
(Sub-1X)) 

Fresno Interurban Railway Co. and 
Atchison, Topeka and Santa Fe 
Railway Co.; Abandonment and 
Discontinuance of Service in Fresno 
County, CA; Exemption 

Applicants have filed a notice of 
exemption under 49 CFR Part 1152. 
Subpart F— Exempt Abandonments to 
abandon and discontinue service over 
the 10.9'mile line of railroad between 
milepost 6.0 near Cameo and milepost 
16.9 near Belmont Avenue In Fresno 
County, CA. 

Applicants certified: (1) That no local 

• traffic has moved over the line for at 
least 2 years and that overhead traffic is 
not moved over the line or may be 
rerouted, and (2) that no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
or has been decided in favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment and diicontinuance 
shall be protected pursuant to Oregon 
Short Line R. Ca-Abandonment Goshen, 
3601.C.C. 91 (1979). 

The exemption will be effective )uly 

15.1985 (unless stayed pending 
reconsideration). Petitions to stay must 
be filed by |une 24.1985. and petitions 
for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by July 3.1985 
with: Office of the Secretary, Case 
Control Branch. Interstate Commerce 
Commission. Washington. DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 


applicants* representatives: Michael W 
Blaszak, The Atchison. Topeka and 
Santa Fc Railway Company. 80 East 
Jackson Boulevard. Chicago. IL 60604. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio, 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions.’ 

Decided: june 4.1985. 

By the Commission, Heber P, Hardy, 
Director, OBice of Proceeding*, 
lame* H. Bayne. 

Secretary. 

|FR Doc. 85-14229 Filed 6-12-85; 8:45 am) 
61UJI*0 cooc 703S-OI-M 


IDocketNo AB-251XI 

Louisiana Midland Railway Co.; 
Abandonment in Concordia, 

Catahoula, La Salle, and Grant 
Parishes, LA; Exemption 

Applicant has filed a notice of 
exemption under 49 CFR Part 1152 
Subpart F— Exempt Abandonments to 
abandon its 65.9S-mile line of railroad 
between milepost 1.75 West of Ferridny 
and milepost 67.70 Packton. LA. 

Applicant has certified: (1) That no 
local traffic has moved over the line for 
at least 2 years and that no overhead 
trafTic moves over the line, and (2) that 
no formal complaint filed by a user of 
rail service on the line (or by a Stale or 
local governmental entity acting on 
behalf of such user) regarding cessation 
of service over the line either is pendiri; 
with the Commission or any U.S. District 
Court, or has been decided in favor of 
the complainant within the 2-year 
period. The appropriate State agency 
has been notified in writing at least 10 
days prior to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the a^ndonment shall be protected 
pursuant to Oregon Short Line R. Co,- 
Abandonment-Goshen, 360 LC.C. 91 
(1979). 

The exemption will be effective July 

13.1985 (unless stayed pending 
reconsideration). Petitions to stay must 
be filed by |une 24.1965. and petitions 
for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by )uly 3.1985 
with: Office of the Secretary. Case 
Control Branch. Interstate Commerce 
Commission. Washington. DC 20423. 


' A riHiuril by Fretno County for • public u»r 
condition will be disposed of «• • petlllon for 
recaiksiiiorfltion. 
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A copy of any petition filed with the 
CommiBaion sKouId be aent to 
applicanfs representative: TIumias F. 
MrFarland. Jr.. 20 North Wacker Drive. 
Chicago. iL6060& 

If the notice of exemption contains 
false or misleading information, ose of 
the exemption is void ab itulio, 

A notice to the parties i^ill lie issued if 
use of the exemption is conditjoniil upon 
environmental or public use conditions. 

Decided: |tim* 4.19B& 

By ihe Comintseton. I leher P. tfenly. 
Dti<H:tor« Offke of Pruceediti|es. 
flints H Btynt. 

Secretory. 

|FR Doc. a5-137S0 Filed 0-12-415: 0:45 am| 
SlLMO CODC 


iDccision—Notico OP3-liCF-2a9| 

Motor Carrlera; JuBus Eloor et aL; 
AppBcations Filed 

Dectifed; fune 7,1965. 

Ilie following applicatiema seek 
tipproval to consolidate, porrhase, 

Bicrgg. lease operating rights and 
prnperties, or acquire control of motor 
c^irriera pursuant to 49 U.S.C 11343 or 
11344. Alsu, applir^tions directly related 
to these motor finance applications 
(such as conversions, gateway 
eliminatiuna, and securities issuances) 
may be involved. 

1lie applications are governed by 49 
CFR 1162.1 of the Comniission*t Rules of 
Practice. See Ex Parte .55 (Sub-No. 44). 
Rufea Governing App/icaUonfi Filed By 
Motor Carriers Under49 US.O it344 
and 363 I.CC 740 {1981). Tlnrse 
rules provide among other things, that 
opposition Co Ihe granting of an 
ipplication must be filed with the 
Ci^mmisiion in the form of verified 
itaiementfl within 45 days offer the dale 
of notice of Hlmg of the application is 
published in the Federal Rcgitter and 
ICC, Failure seasonably to oppose will 
be construed as a waiver of opposition 
•nd participation in the proceeding. If 
the protest includes a request for ora! 
hearing. Ihe request shall meet Ihe 
requirements of Rule 242 of the special 
njles and shall indude the certification 
retpirlcd. 

i^rsons wishing to oppose on 
application must follow the rules under 
49 (JFR 1162.2. A copy of any 
ipplii^ation. together with applicant's 
lupporting evidence, can be obtained 
from any applicant upon request and 
Payment to applicant of $10.00. in 
iccordance with 49 CFR 1182.2 (d). 

Amendments to the request for 
authority will not be accepted after the 
dote of this publication. However, the 
Commission may modify the operating 


authority involved in tbc appUcation to 
conform to the Commissian's policy of 
simpliMng grants of operating authority. 

We find. %vith the exeoeption of those 
appifcutioDS involving impediment (e.g.. 
iorisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divistons of operating rights) (hat each 
applicant has demonstrated, in ^ 
accordance with the appItcalYle 
provisions of 49 U.S.C. 11301,11302. 

11343,11344. and 11349. and with the 
Commission's rules and regulations, that 
the proposed transuclion should be 
authorized as staled below. Except 
where specirM'.ally noted this decison is 
neither a mafor Federal action 
significantly affecting the quality of the 
human cnvironnuml nor docs it appear 
to qualify as a maior n^ulslory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficienl 
protest as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the uppbeation later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notioe. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall 
not be consinied as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth fn the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied, 
famet It. B«yaa, 

Secrelrvy. 

KfC-F-1634‘^. filed Muy 10.1985 (ulius 
Eisen, et al.—Continuance in Control— 
GL Bus Unes. Inc, (CM (202 Monitor 
Street, Brooklyn, NY 11201) ami Gray 
Line New York Tours. Inc. ((iray Iuiiei 
(254 West 54lh Street, New York, NY 
10019), Representative; Michael |. 
Marzano. 90 Kinderkamack Road, 
Westwood, N) 07675. |ulius Eisen, 
Barnett Rukln, Irwin I^tcman, and 
Eleanor Rukin seek authority to coiiticvue 
in control of Cray Line ami GU upon 
issuance of Initial permanent motor 
common carrier authority to Gray Line 
in pending applications No. MC-180229 
and Sub-No. 1 and to CL in No. MC- 
180074. The Commission has granted 
Cray Lines' lead and Sub-No. I 
applications and GL's lead application. 


subject Ui common control conditions. In 
No. MG-180229, Gray l-inc seeks 
authority to transport passengers, over 
irregular routes, in charier iind special 
operations, between points in all Slates 
except Hawaii: the Sub-No. 1 seeks 
regulHr-route passenger rights. GL seeks 
authority idenltail to that in Gray Lines* 
lead request. 

Petitioners also control through slock 
ownership noncorricr Short line 
Terminal Agency. Inc. (Short Line). 
IJmousine Rental Service, Inc. (LRS) 
(MC-115456). Chenango Valley Bus 
Lines, Inc. (Chenango Valley) (MC- 
141324), Colonial Coach Corp. (Colonial) 
(MC-3(M91 and MC-142799), Hudson 
Transit Corporation (HTC) (MC-133403), 
Hudson Iransit Linos. Inc. (HTL) (MC- 
228). and tnteniationai Bus Services, Inc. 
(Internationai) IMC-155837). Common 
control of Chenango Valley, ColoniaL 
In*C, HTL. Intemalional. and 1J<S has 
been approved by the Oimmtssion. All 
of the individual petitioners here are 
related by blood or marriage. 

IJKS owns 100 percent of the stock of 
Chenango Valley as well as 100 percent 
of GL's stock. Colonial’s stockholders 
are Irwin Flstaman, Barnett Rukin, )uliua 
Eisen. and Susan Eisen. I ITG's 
stockholders are Short Line. Donne 
Rukin, lulius and Susan Eisen trustees 
for ]oshua, Andrew, and Cara Gail 
Eisen. Barnett Rukin custodian for 
William A. Rukin, foshua Risen, Andrew 
Risen, and )ulius Eisen. HTL's 
stockholders are Short Line, H'lXL |ulius 
Risen, Barnett Rukin. Susan Eisen. Julius 
and Susan Eisen trustees for Joshua and 
Andrew Eisen. Barnet! Rukin custodian 
for William A. Rukin. |oshua Eisen, 
Andrew Eisen. and YM-YWHA of 
Bergen County. Inicrnationars 
stockholders are Irwin Flateman. Julius 
Eisen. Efeanore Rukin, and Barnett 
Rukin. IJIS* stodchdders are (rwin 
Flateman. Barnett Rukin. Elcanore 
Rukin. Susan Eisen. Julius Eisen. and 
Donna Lynn Rukin. Short IJnes's 
stockholders are Irwin Ktaleman, 

Bany*!! Rukin. Julius Risen, Susan Eisen, 
Donna Rukin. julios Eisen custodian for 
Cara Gail Eisen, Donna Rukin aistodian 
for Emily Rukin and William A. Rukin, 
Joshua Eisen. Andrew Eisen. julius Eisen 
trustee for |osHua and Andrew Famm, 
y^-YWIlA of Bergen County, and The 
Dover Fund. Gray Line's stockholders 
are |ulius Eisen. Irwin Flatefna:!, Barnett 
Rukin, Bernard Flateman. and Charles 
Flateman. 

(LK Doc. 56-14230 Filed 6-12-85; 8:45 am) 

BlLUNO COCME ms-svai 
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IDockel No. AD-55 (Sub-135) ■) 

Seaboard System Railroad, lno 4 
Abandonment In Shelby County, TN; 
Findings 

The Commission has issued a 
certiricate authorizing Seaboard System 
Railroad. Inc. to abandon its 12>9 mile 
line of railroad between the Shell Plant 
(milepost 210.7) and Memphis. TN 
(milepost 23.6) in Shelby County. TN. 
The abandonment certificate will 
become effective 30 days after this 
publication unless the Commission also 
finds that: (1) A financially responsible 
person has offered financial assistance 
(through subsidy or purchase) to enable 
the rail service to be continu^: and (2) 
it is likely that the assistance would 
fully compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this notice. The following 
notation shall be typed in bold face on 
the lower left-hand comer of the 
envelope containing the offer *'Rail 
Section. AB-OFA”. Any offer previously 
made must be remade within this 10 day 
period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR Part 1152. 

IsmM If. Bayne. 

Sficn^tary. 

|FR Doc 14353 Filed 6-12-65: 8:45 am) 
aiLUNO coot TOSt-ei-M 


(Docket No. AD-52 (Sub-40X)) 

Railroada; the Atchison, Topeka & 
Santa Fe Railway C 04 Discontinuance 
of Trackage Rights; Over Burlington 
Northern Railway Co.; Exemption 

The Atchison. Topeka and Santa Fe 
Railway company (Santa Fe) has Hied a 
notice of exemption under 49 CFR Part 
1152 Subpart F— Exempt Abandonments 
to discontinue trackage rights over a 
Burlington Northern Railroad Company 
line extending from a point near 
Franklin and Water Streets to Iowa 
(unction, a distance of 2.9 miles, all in 
the City of Peoria. IL 

Santa Fe has certified (1) that no local 
traffic has moved over the line for at 
least 2 years and that overhead traffic is 
not moved over the line or may be 
rerouted, and (2) that no formal 
complaint filed by a user or rail ser\ice 
on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 


* This notice wat InadvarteolJy publiahed at SO 
FK 24326 |ime 16 lOBS. in advance ol the aarvlce of 


over the line either is pending with the 
Commission or any U.S. District Court 
or has been decided in favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in'writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Co,* 
Abandonment-Goshen, 360 l.CC. 91 
(1979). 

The exemption will be effective July 
13.1985 (unless stayed pending 
reconsideration). Petitions to stay must 
be filed by June 24.1985. and petitions 
for reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by (uly 3.1965 
with: Office of the Secretary. Case 
Control Branch, Interstate Commerce 
Commission. Washington. D.C. 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant*s representative: Michael W. 
Blaszak. 80 East Jackson Boulevard. 
Chicago. IL 60604. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio, 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided: (une 10.1985. 

By the Cormnitsion. Heber P. Hardy, 
Director. Office of Proceedings. 

(sines H. Ba>'na, 

Secretory. 

|FR Doc. 85-14432 Filed 6-12-85:12:00 pm| 
BiujiiQ cooe 


NATIONAL FOUNDATION FOR THE 
ARTS AND THE HUMANITIES 

National Council on the Humanitiee 
Advisory Committee; Meeting 

(une 6 1985. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L 92-463. as amended) notice is hereby 
given that a meeting of the National 
Council on the Humanities will be held 
in Washington. D.C. on July 26.1965. 

The purpose of the meeting is to 
advise the Chairman of the National 
Endowment for the Humanities with 
respect Id the first drafting of the 
Agency*s 1987 budget to be submitted to 
the Office of Management and Budget. 


Ih« CommiM<on*t dacialon. Tk* iiUolt«d 10 day 


The meeting will begin at 10:00 a.fn 
and will be held In the Old Post Office 
Building. 1100 Pennsylvania Avenue. 
NW., 1st Floor Conference Room (M-09|. 
Washington. D.C. The meeting will be 
closed to the public pursuant to 
subsection (9)(B] of section 552b of Title 
5, United States Code, because the 
Council will consider information that 
may disclose Information the disclosure 
of which would significantly frustrate 
implementation of proposed agency 
action. 1 have made this determination 
under the authority granted me by the 
Chairman*s Delegation of Authority 
dated January 15,1978. 

Further information about this 
meeting can be obtained from Mr. 
Stephen (. McCleary, Advisory 
Committee Management Officer, 
National Endowment for the 
Humanities. Washington, D.C 20506. or 
call area code (202) 786-0322. 

Stephen (. McClaary. 

Advisory Committee Management Officer. 
|FR Doc. 85-14231 Filed 6-12-65: 8:45 am] 
BILUNO coot 7f3l-et-« 


NATIONAL SCIENCE FOUNDATION 

Forms Submitted for 0MB Review 

In accordance with the Paperwork 
Reduction Act and OMB Guidelines, the 
National Science Foundation is posting 
this notice of information collection that 
will affect the public. 

Agency Clearance Officer Herman G. 

Fleming. (202) 357-0421 
OMB Desk Officer Carlos Tellez, (202) 
305-7340 

Title: Survey of Biotechnology RAD 
Performance in Industry 
Affected Publia Industry 
Number of Responses: 150 responses; 

total of 300 burden hours. 

Abstract: Quantitative information on 
science and technology (SAT) 
employment and funding in 
biotechnology related areas is needed 
to improve the capacity of the Federal 
Government to assess programs in 
these areas. NSF, OMR OSTP, A 
Congress use the response of business 
leaders in companies with large 
biotechnology RAD programs to make 
timely decisions on SAT policy 
questions. 

Dated: June 10.1065. 

Herroan G. Hemlng, 

NSF Reports Clearance Officer, 

(FR Doc. 85-14247 Filed 6-12-65:8:45 am) 
BILUNO COOC 7S6S-ei-«l 


period •houid ba cakulaltd Intlaad from thi» 
current publlaitloiL 
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NATIONAL TRANSPORTATION SAFETY BOARD 
Safety Recommendations: Amtrak, et al.; Availability 


Natiowal Transportation Safety Board—Safety Recommendations issued 
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The Safety Board has revised the 
format of these notices of availability to 
reduce significantly the cost of preparing 
and printing this infomiatiorL Single 
copies of these response letters are 
available on written request to: Public 
Inquiries Section, National 
Transportation Safety Board. 
Washington. D.C. 20594. Please include 
rr‘spondent*s name, date of letter, and 


recommendation number($) in your 
request. The photocopies will be billed 
at a cost of 14 cents per page ($1 
minimum charge). 

Catherina T. Kaputs. 

Alternate Federal Register Liaison Officer. 
May 22.1965. 

|FR Doc. 8S-14307 Filed 0-12-05; 045 ain| 
■mjjno coof rm-SY-ai 


NUCLEAR REGULATORY 

COMMISSION 

{Docket No. SO-302) 

Florida Power Corp. et al; 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission! is 
















































































24850 


Federal Register f Vol, sq No. 114 / Thursday^ june \X 1985 / Notices 


considering issuance of an umcndmcnl 
to Facility Operating License No. DPR- 
72, issued to Florida Power Corporation 
(the licensee), for operation of the 
Crystal River Unit Na 3 Nuclear 
Generating Plant located in Citnis 
County, Florida. 

In accordance with the licensee's 
application dated April 25,1995. the 
proposed amendment would revise the 
Technical Specifications (TSs) to 
support the operation of Crystal River 
Unit 3 at full rated power during the 
upcoming Cycle 6 operation. The 
proposed amendment requests changes 
in the following areas: 

1. Reactor core safety limits and trip 
setpoints for reactor thermal power and 
axial power imbalance. 

2. Minimum boric acief and bomted 
water volumes. 

3. Regulating and axial power shaping 
rod group insertion limits. 

4. Axial power imbalance limits. 

5. Reactor Protection System re.sponse 
time tesing requirements. 

8. Deletion of specific requirements 
pertaining to Cycle 5. 

In support of the license amendment 
request for operation of Crystal River 
Unit 3 during Cycle 6. the licensee 
submitted, as an attachment to the 
application, a Babcock & Wilcox (B&W) 
Report, BAW-ld6a dated April 1985. A 
summary of the Cycle 8 operating 
parameters along with a safety analysis 
are included therein. 

For Cycle 8. Cr>'8tal River Unit 3 will 
operate with 60 fresh fuel assemblies 
similar to the fuel used in Cycle 5. 
Additionally, Cycle 8 will incorporate 
longer less absorbing Inconel (gray) 
axiol power shaping rods (APSRs) 
instead of sflver-indium-cadmium 
Iblack) APSRs used previously. 

l*he NOODLE code was used in 
determining core physics parameters 
and the LYNX-T code, which uses 
crossflow methods, in the thermal- 
hydraulic analyses. Other analytical 
methods have been used and acx:epted 
for previous cores. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

11)0 Commission has made a proposed 
determination that the amendniimt 
request involves no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92. this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase In the probability or 
consecjuences of an accident previously 
evaluated: or (2) create the possibility of 


a new or different kind of accident from 
any accident previously evaluntcd; or (3) 
involve a significant reduction In a 
margin of safety. 

The Commission has provided 
guidance concerning the application of 
the standards in 10 CFR 50.92 by 
providing certain examples (48 FR 
14870). An example of types of 
amendments not likely to involve 
si^ificant hazards considerations is 
(iUk a change resulting from a nuclear 
core reloading if no fui^ assemblies 
significantly different from those found 
previously acceptable to the NRC for a 
previous core at the fadiity in question 
are involved, assuming that no 
‘significant changes are made to the 
acceptance criteria for the TSs, that the 
analytical methods used to demonstrate 
conformance with the TSs and 
regulations ar not significantly changed, 
and that the NRC has previously found 
such methods acceptable. 

This reload involves the Murk B fuel 
assembly previously accepted by the 
NRC. As of October 31.1984. it has been 
used for eight SAW 177-fuel assembly 
plants and has proven adequate. 

The Cycle 6 cqntrol rods differ from 
those in Cycle 5 in that grey AFSRs are 
to be used instead of the previously 
used black APSRs. The grey APSRs 
were designed to improve creep life and 
have previously been approved by the 
Commission for use in similar reactors. 

Thus, this core reload involves fuel 
Bssemblics and control rods that are not 
signilicanUy different from those found 
previously acceptable to the 
Commission for a previous core at this 
fucllity. The request for this amendment 
would change the TSs to reflect new 
operating limits based on the fuel and 
control rodB to be inserted into the core. 
Hie parameters are based on the new 
core physics and fall within acceptable 
criteria. 

In the analysis supporting this reload, 
there are no significant chafes in 
occc!ptance criteria for the TSs. 

Two changes were made in the 
analytical methods used and aoerpted 
for previous cores to demonstrate 
conformance with TSs and regulations. 
The NOODLE code was used to 
calculate reactor physics parameters. 

The licensee has compared the 
NOODLE code results with the 
previously used PDQ07 code results and 
found them to be as accurate. The 
NOODLE code had l>een previously 
reviewed and found acceptable by the 
Commission. 

The licensee provided additional 
information regarding use of the LYNX- 
T code (which uses crossflow 
methodology^ at a meeting on May 17. 
1985. It was stated that LYNX-T was 
used for steady-state conditions only 


and that the previously approved 
RADAR code was used for transient 
analysis. It was shown that LYNX-T 
produces results equivalent to the TFA1P 
code used for the previous cycle at this 
fadiity. The LYNX-T code is under 
review by the NRC staff and has not yet 
been formally approved, but its use for 
steady-state conditions has been found 
acceptable. Crossflow methodology has 
been utilized In the licensing of other 
B&W reload cores. 

Based on the above, the reload and 
the proposed license amendment 
reflecting it appear to be encompassed 
by example (iii|, and the Commission's 
staff proposes to determine that these 
proposed changes do not involve 
significant hazards considerations. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
ivithin 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a Anal determination 
unless It receives a request for a 
hearing. 

Comments should be addressed to thu 
Secretary of the Commission. U.S- 
Nuclear Regulatory Commission. 
Washington. D.C. 20555. Attn: Oocketn.K 
and Service Branch. 

By July 15,1985. the licensee may file 
a request for a bearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
alTcctcd by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's "Rules of 
Practice for Domestic Licensing 
Proceedings" in 10 CFR Pari 2. If u 
request fur a hearing or pi^tition for 
leave to intervene is filed by the above 
date, the Commission or on Atomic 
Safety and Licensing Board, dmignaled 
by the Commission or by the Chairtnan 
of the Atomic Safety and Licensing 
Board Panel will rule on the request 
and/or petition and the Secretary or the 
dc£signated Atomic Safety and Ucensin;; 
Board will issue a nolic:e of hearing or 
on appropriate order. 

As required by 10 CFR 2.714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the it^asons 
why inlcrvention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
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petitioner's right under the Act to be 
made a party to the proceeding: (2) the 
nature and extent of the petitioner's 
property, fmancial. or other interest in 
the proceeding: and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspectts) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 

Any person who has tiled a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
signifleani hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
(Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would lake place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 


example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission. 
Washington. D.C. 20555. Attention: 
Docketing and Service Branch, or may 
be delivei^ to the Commission's Public 
Document Room. 1717 H Street NW., 
Washington. D.C. by the above date. 
Whore petitions are Bled during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 

The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to john F. Stolz: petitioner's 
name and telephone number, date 
petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Executive Legal Director. U.S. Nuclear 
Regulatory Commission. Washington. 
D.C 20555, and to R.W. Neiser. Senior 
Vice President and General Counsel. 
Florida Power Corporation. P.O. Box 
14042. St Petersburg. Florida 33733. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petitions and/ 
or requests, that the petitioner has made 
a substantial showing of good cause for 
the granting of a late petitions and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(iHv) and 
2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room. 1717 H Street NW.. 
Washington. D.C.. and at the Crystal 
River-Public Library, 668 N.W. First 
Avenue. Crystal River. Florida. 


Dated at Belheada, Maryland, this 7lh day 
of June 1985. 

For the Nuclear Regulatory Commission, 
loha F. Stolz, 

Chief, Operating Reactorw Branch ^4, 
Division of Licensing. 

|FR Doc. eS-14285 Filed 6-12-65: 8 45 am] 
■iLUMO coot 7saa-ei-4i 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 

Hydropower Aeeeument Steering 
Committee; Meeting 

agency: Hydropower Assessment 
Steering Committee of the Pacific 
Northwest Electric Power and 
Conservation Planning Council 
(Northwest Power Planning Council). 
action: Notice of meeting to be held 
pursuant to the Federal Advisory 
Committee Act 5 U.S.C Appendix 1.1- 
4. Activities will include: 

• River assessment study. 

• Anadromous fish section—Hydro 
Assessment Study. 

• Tribal values study. 

• FERC update. 

• Other. 

• Public comment 
Status: Open. 

SUMMAIIY: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Hydropower 
Assessment Steering Committee. 

DATC June 18,1985. lOKX) a.m. 

ADDRESS: The meeting will be held at 
the Ramada Airport Inn. Empire Room. 
Spokane. Washington. 

FOR FURTHER INFORMATION CONTACT: 
Peter Paquet 503-222-5161. 

Edward Sheets. 

Executive Director, 

[FR Doc. 85-14303 Filed 6-12-65; 8:45 am] 
seujwo coot oodfr-oa-M 


POSTAL RATE COMMISSION 
Postal Visits; CaRfomls 
)unc 7,1985. 

Notice is hereby given that 
Commissioner Bonnie Cuiton will visit 
the following postal facilities, on the 
dates and time shown, to observe 
mailing operations: 

San Francisco Bulk Mail Center. 
Richmond, California, on June 11. 

1985. at 9:30 ajn. 

Main Post Office Facility, Management 
Sectional Center. Oakland. California, 
on lime 11.1985. at 1«) p.m. 
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General Mail Facility, Management 
Sectional Center, San Francisco, 
California, on |une 12,1985, at lOKX) 
a.m. 

A report of the visits will be on file in 
the Commi88ion*8 Docket Roohl 
C harlee L. Clapp, 

Secretary, 

|FR Doc. 8S-14224 Filed 5-12-85; 8:45 am) 
eejjNQ cooe mvai-ii 


SECURITIES AND EXCHANGE 
COMMISSION 

IRetease Na 34-22122; 8R-MSRB-aS-121 

Self-Reyulatory Organizations; 
Proposed Rule Changes by Municipal 
Securities Rulemaking Board 

Pursuant to section lR(b)(l) of the 
Securities Exchange Act of 1934,15 
U.S.C 788(b)(1), notice is hereby given 
that on May 15,1905, the Municipal 
Securities Rulemaking Board filed with 
the Securities and Exchange 
Commission the proposed rule changes 
as described In Items L H and 111 below, 
which Items have been prepared by the 
self<regulatory oraanizatloas. The 
Commission is ptmlishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regiilatory Organization*! 
Statement of the Terms of Substance of 
the Proposed Rule Changes 

(a) Tlie Municipal Securities 
Rulemaking Board (the **Board") is filing 
herewith proposed amendments to rule 
A-13 (hereinafter sometimes referred to 
as the ••proposed rule changes**). The 
text of the proposed rule changes Is as 
follows: ‘ 

Rule A-13. Underwriting Assessment for 
Municipal Securities Brokers and 
Municipal Securities Dealers 

(a) In addition to the fees prescribed 
by other rules of the Board, each 
municipal securities broker and 
municipal securities dealer shall pay a 
fee to the Board equal to (.001% ($.01 per 
$1.000)1 ,002%)SM2pcrSlMOfi of the par 
value of all municipal securities which 
are purchased from an issuer by or 
through such municipal securities broker 
or municipal securities dealer, whether 
acting as principal or agent, as part of a 
new issue whit^ has an aggregate par 
value of $1,000,000 or more and which 
has a final stated maturity of not less 
than two years from the date of the 
securities; provided, however, that if 
such municipal securities broker or 
municipal securities dealer is a member 


■ ttalica imIUjUv ti0W UiiSMqir. WiickvU indlcalr 
cirtrltant. 


of a syndicate or similar account formed 
for the purchase of such securities, such 
fee shall be calculated on the basis of 
the participation of such municipal 
securities broker or municipal securities 
dealer in the ayodicate or similar 
accewnt. Such fee must be received at 
the office of the Board in Washington, 
D.C not later than 30 calendar days 
following the date of settlement with the 
issuer. In the event a syndicate or 
similar account has been formed for the 
purchase of the securities, the fee shall 
be paid by the managing underwriter on 
behalf of each participant in the 
syndicate or similar account 

(b)-)c) No change. 

jd) The fee pres^bed in paragraph 
(a) shall be payable with respect to any 
new issue municipal security which a 
municipal securities broker or municipal 
securities dealer shall have contracted 
on or after [October 1,1982) July J. 19S5 
to purchase from an issuer. 

(e) No change. 

IL Seif-Regulatory Organlzatioo's 
Statement twi the Purpose of, and 
Statutory Basb for, the Proposed Rule 
Changes 

A. Self-Regulatory OigamzatJon*s 
StQtemeat on the Puipose of, and 
Statutory Basis for, the Proposed Rule 
Changes 

(a) Rule A-13 requires each municipal 
securities dealer to pay to the Board a 
fee based on its placements of now issue 
municipal securities. The purpose of the 
fee is to provide a continuing source of 
revenue to defray the costs and 
expenses of operating the Board and 
administering its activities. 

Municipal securities dealers are 
required to pay the underwriting 
assessment fee on all new issues 
purchased by or through them which 
have an aggregate par value of 
$1,000,000 or more and a final stated 
matiurity of not less than two years from 
the date of the securities. Prior to the 
proposed rule changes, the fee was 
calculated at the rate of $.01 per $1,000 
of the par value of such securities. The 
proposed rule changes modify rule A-13 
to provide that the fee payable with 
respect to new issues which a municipal 
securities dealer has contracted on or 
after July 1,1985, to purchase from an 
issuer sl^il be calculated at the rate of 
$.02 per $1,000. 

The Board has not changed the 
underwriting assessment fee rate since 
the rate was decreased from $.02 to $.01 
per $1,000 on October 1,1962: however, 
in light of the 6oard*s declining fund 
balance and a projected decline in new 
issue volume, it has adopted an 
amendment to rule A-13 increasing the 


underwriting assessment fee rate from 
$.01 to $j 02 per SliXIO. effective July 1. 
1985. Based on projections of the 
Board's revenues and expenses, raising 
the fee on )uly 1,1965, should maintain 
the reserves at a level which should 
compensate for a significant decline in 
new issue volume and avoid increasing 
the undeiwriting assessment fee furlhe.* 

(b| The Board has adopted the 
proposed rule changes pursuant to 
sections 15B(b)(2)(n and 15B(b)(2)()] of 
the Securities ^change Act of 1934. as 
amended (the “Acf). Section 
15B(b)(2)(J) of the Act authorizes and 
directs the Board to adopt rules 
providing for the assessment of 
municipal securities dealers to defray 
the costs and expenses of operating and 
administering the Board. Section 
15B(bK2)(l] authorizes and directs the 
Board to adopt rules providing for the 
operation and administration of the 
Board. 

B, Self-Regulatory Organization's 
Statmnent on Burden on Competition 

The Board does not believe that the 
proposed rule changes will have any 
impact on competitioti. 

C Self’Regulatory Organization's 
Statement of Comments on the Propast J 
Rule Changes Received from Members. 
Participants, or Others 

Comments have not been solicited or 
received on the proposed rule changes 

IIL Dale of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commiaaioo Action 

Within 35 days of the date of 
publication of this notice In the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publisl^s its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposeil 
rule changes, or 

(B) Institute proceedings to de term inf 
wl^ther the proposed rule changes 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof ivith the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street NW.. 
Washington, D.C 20i549. Copies of the 
submission, all subsequent amendments, 
all written stalements with respect to 
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the proposed rule changes that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule changes between t^ Commission 
and ony person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. S52, will be available for 
inspection and copying in the 
Commission's Public ^ference Section. 
Copies of such filing also will bo 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
he submitted by July S. 1985. 

Diiled: lone 8.1085. 

For the Commission by the Diviskm of 
Market Regulstloa pursuant to delegated 
aulhoiity. 
lohn Wlkoeior. 

Secretary. 

|FR Doc. 65-14290 Filed 6-12-85; 845 am) 
aiLijNa cooe soio<ot-ii 


IRotooM Ho. 34-22124; FOo Ho. SR-HASD- 
65-141 

Setf-f^egulatory Organizations; 
Proposed Rule Change by National 
Association of Securltlea Dealers 
Relating to a New Section 66 to the 
Uniform Practice Code 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 788(b)(1). notice is hereby g^ven 
that on May 29.1985. the National 
Association of Securities Dealers, Inc. 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items 1.11. and HI below, 
which ilenis have been prepared by the 
self regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Slat€unent of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change adds a new 
Section to its Uniform Practice Code 
which would set a time by which 
syndicate accounts must be closed. 

II. Self-Regulatory Orgaoizatioo's 
Statement of the Purpose of, and 
Statutory Basis for. the Proposed Rule 
Change 

In Its filing with the Commission, the 
sclfrpgulatory OTganization included 
statements concerning the purpose of 
and basis for the proposed rule changes 
and discussed any comments it received 
on the proposed rule changes. The text 
of these statements may be examined at 


• 

the places specified In Item IV below. 

The self-regulatory organization has 
prepared summariers, set forth in 
Sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

A SeJf-ReguJatory OrganitaUon*s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Buie 
Change 

The NASD proposes to add a new 
section to its Uniform Practice Code 
which would require syndicate accounts 
to be closed out within 120 days after 
the syndicate settlement date. S 3 rndicate 
accounts are ordinarily formed by 
underwriting groups to process the 
income and expenses of the syndicate. 
An informal study by the NASD of 
B>’ndicate settlement practices revealed 
Icngthly settlement delays were a 
common occurrance. NASD members 
have commented there is no reason why 
the syndicate account should not be 
clos^ within 120 days and several 
members expressed a view that 90 days 
would be adequate to accomplish this. It 
is because of these lengthy and often 
costly delays that the NASD is 
proposing this now section. 

These changes are consistent with 
Section 15A(b)(6) of the Securities 
Exchange Act. which requires that the 
Association's rules promote {ust and 
equitable principles of trade and protect 
Investors and the public interest. 

B. Seif-Regulatory Organization's 
Statement on Burden On Competition 

The Association believes that the 
proposed rule changes do not Impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act 

C Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Comments were solicited and eight 
NASD members and the Municipal 
Securities Rulemaking Board responded. 
All comment letters received from 
NASD members strongly supported the 
NASD proposal. 

Six of the eight NASD members who 
commented stated they believe the 120 
day settlement period could easily be 
reduced to 90 days without any undue 
burden on syndicate managers. The 
Municipal Securities Rulemaking Board 
commented that under its rules 
syndicate account settlements must 
occur within 60 days. 


in. Dele of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Acdoo 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (1) 
as the Commission may designate up to 
90 days of such date if it fmds such 
longer period to bo appropriate and . 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved 

IV. SolidtatioQ of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 5th Street NW.. 
Washington. D.C 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the pubUc in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
450—5th Street NW.. Washington. D.C 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number In the caption above and should 
be submitted by july 5.1985. 

For the Cominlialon by the Diviiton of 
Market Regulation, pursuant to delegated 
authority. 

|oha YfhotHm, 

Secretary, 

|une 6,1965. 

|FR Doc. 65-14288 Filed 6-12-85; 8.45 am) 
SILUWG COM Mis-Ol-M 


(Relaasa Ha 34-22123; 8R-OCC-6S-2I 

Self-Regiilatofy Organizations; tha 
Optfona Clearing Corp4 Order 
Approving Proposed Rule Change 

The Options Clearing Corporation 
(“OCC') on February 15.1985, submitted 
a proposed rule change to the 
Commission under section 19(b)(1) of 











24854 


Federal Register / Vol 50, No. 114 / Thursday, June 13, 1985 / Notices 


the Securities Exchange Act of 1934, The 
proposal would enable foreign broker* * 
dealers to qualify for OCC 
membership,* On March 15.1985, the 
Commission published notice of the 
proposal in the Federal Register to 
solicit public comment.* No comment 
has been received. For reasons 
discussed below, the Commission is 
approving OCC’s proposal. 

Introduction 

Currently, foreign broker-dealers 
participate in the domestic options 
markets indirectly, through OCCs 
Clearing Members.* Some Clearing 
Members maintain offices overseas to 
facilitate foreign broker-dealer business. 
Typically, a foreign broker-dealer 
arranges with an OCC Clearing Member 
to execute trades on the U.S. options 
exchanges, to clear and maintain U.S. 
market positions and to perform certain 
back-office functions. The OCC Clearing 
Member undertakes the responsibility 
for all overseas communications and for 
meeting OCC margin and clearing fund 
deposits. For these services, foreign 
broker-dealers pay domestic Clearing 
Members commissions and other costs 
and expenses. 

To r^uce those expenses, some 
foreign broker-dealers have sought 
direct OCC membership. Those firms 
plan not to seek membership in, or a 
physical presence on the floor of, any 
domestic options exchange; they will 
continue to use domestic broker-dealers 
to execute orders. The foreign firms, 
however. Intend to conduct their own 
options clearance and settlement 
operations through OCC after OCC 
assigns the trades to their accounts 
through use of OCCs Clearing Member 
Trade Assignment C'CMTA”) 

Procedure.^ 

The Proposed By-Law and Rule Changes 

OCC proposes to change its By-Laws 
to make a "Foreign Securities Firm"* 


• Several foreisn Hrmi. aU of whk* mtm Enstlih or 
CsiudUn brok«r-Ue«tert. havo rxprcMcd Intirrttt in 
bocamins OCC CWaring Mcmtm. 

• SO FR 10540 (March IS, 1985). 

• Under OCCTt current rule, only a "penkm 
rrfifierrd at a broker-dealer under the Securities 
Act of 1934. Of amended.** it eligible to be an CXX: 
Clearing Member. 

• The CMTA Procedure enabtes an CXX Clearing 
Member, with CXXTt approval, to authorixe another 
Clearing Member (an **authorixed Exchange 
member") to execute and compare trades on the 
first Clearing Member's bdialf upon notifkatioo to 
OCC Under the CMTA Procedure, the Foreign 
Gearing Member wiU claar those trades through its 
own CXX clearing account and will be responoible 
for satisfying all settlement and margin 
requirements arising from such trsnsactions. 

• CXX defines a "Foreign Securities Firm" os a 
securities Hrm; (1) farmed and ojMrsting under Uit 
laws of a foreign country: (2) with its principal place 


eligible to become an OCC "Foreign 
Clearing Member" ("FCM"}.* OCCg 
dermition of "Foreign Securities Firm" 
limits the universe of potential FCMs to 
firms that are subject in its home 
country to some governmental, self- 
regulatory, or other independent 
regulatory authority under governmental 
oversight OCC believes that the 
existence of some regulatory authority 
over the Foreign Securities Finn in its 
home nation should provide some 
assurance that an applicant is subject to 
financial and operational discipline. 
OCC also believes that this should aid 
OCCs surveillance and crisis 
management of an FCM experiencing 
financial or operational difTiculties.* 

OCCs definition also excludes 
Foreign Securities Firms that are 
required to register as U.S. broker- 
dealers under the Act'Such firms 
already are eligible to be domestic 
Clearing Members and must meet the 
same requirements as other domestic 
OCC Clearing Members. Generally, the 
proposal would enable Foreign 
Securities Finns doing business only 
with foreign customers, />., firms that 
arc not required to register as broker- 
dealers under the Act. to become OCC 
Clearing Members even though they are 
engaged in options transactions that are 
executed through U.S. broker-dealers on 
U.S. options exchanges. 

Fuianda] Requirements 

OCC, in general, is imposing the same 
financial requirements for admission 
and continuing participation on FCMs 
that it currently imposes on domestic 
Clearing Members. As proposed. Article 
V of OCC*8 By-Laws, which relates to 
Clearing Member qualifications and 


of butlrwM in that coantry: and (3) that it tubfect to 
lh« raKulatofy authority of that oountry't 
Sovommont or on agancy or inttrumoalality thoreof. 
or tubJoGi lo the regulatory au^hotity of an 
independonl organixation or axebanga in that 
country that it tubiecl to tha regulatory authority of 
(hat govarmnenl or an agency or intlrumentallty 
thereof. See proposed <XX ^-Law. Artidt 1. 
ll(rTT). 

■ A "Foreign Clearing Mernbet^ maant a Foreign 
Securitiea Ftim that hat been admitted to OCC 
membership in accordance with OCC't By-Laws 
and Rules. Id 

’ Pursuant lo revised OCC Rule 110(2. OCC will 
notify this foreign regulatory authority if OCC 
suspefKis the FCM because of financial or 
opcraUofial difTiculties. OCC also will notify the 
Cofiunlsaion in cas« of suspension or disciplinary 
action against on PCM because (he Commiuion will 
be the FCMs "sppropHale regulatory agency" 
("ARA*') os defined in section 3(eNM)(CHiv) of the 
Act This status gives the Conunisskm Uia full 
powers and responaibilitics regarding OCOFCM 
relationships granted to ARAs under (he Act 
including those related (o clearing agency summary 
suspensions under section t7A(b)(5)(C) and final 
mambersbip. service limitations, and disciplinary 
aetkma under Sections 19 (d) and (e). 

•OCC By-Law Article L section Um). 


conditions lo admission, expressly 
provides for such equal treatment with a 
few minor modifications. OCC’s 
Interpretations and Policies concerning 
operational capability would be 
modified only insofar as they would 
permit a foreign firm to maintain its 
books and records in a manner or 
format different from domestic Clearing 
Member applicants. However, a foreign 
firm*! books and records, regardless of 
format, would be required to reflect 
accurately the firm's net capital. 

indebtedness, and debt-equity 
total, as defined and computed in 
accordance with Commission Rule 15c3- 
1 (17 CFR 240.15c3~1). Any foreign firm 
not maintaining its records lo reflect 
accurately those amounts in accordance 
with Rule 15c3-l could not qualify to 
become or remain a Foreign Clearing 
Member. In addition, FCMs would be 
subject to section 3(g) of Article V of 
OCCs By-Law, which provides that 
each OCC Clearing Member must agree 
to permit OCCs inspection of the 
Clearing Member's books and records at 
ail times to furnish OCC with any 
information relating to the Clearing 
Member's business and tronsactions 
required by OCC or its officers.* 

FCMs. like domestic Clearing 
Members, will be required by OCC Rule 
306 to report financial information to 
0(X by filing FOCUS reports with OCC. 
If OCC determines from these reports 
that an FCM is not In compliance with 
Rule 15c3-1, CX]C can suspend the FCM 
or restrict its transactions or positions 
under OCC Rule 305. Moreover, FCMs 
will be required to file annually under 
OCC Rule 306 financial statements 
audited by an independent public 
accountant that is satisfactory to OCC. 

Furthermore, OCC Rule 310 would be 
amended to require that all FCM 
financial reports, e.g.. FOCUS reports 
and audited financial statements, 
conform in all respects to U.S. 
accounting practices and standards, e.g.. 
Generally Accepted Accounting 
Principles and Generally Accepted 
Auditing Standards, and Commission 
accounting and financial reporting 
requirements. If an FCM fails to comply 
with these provisions. OCC could: (1) 
Impose any sanctions or restrictions 
available under its By-laws and Rules, 
including suspiension from membership 
under Chapter XI of OCCs Rules, 
variation margin under OCC Rule 609 
and business restrictions under OCC 


*CXX and tb« Philadelphia Slock Exchange Inc 
(*P(ilx") cumiiitly are diicuaBing a propota) that 
would authorixe the Phix’i Lonoon OfHce to inipcci 
the booki and record* of F.nghth FCMs on OCC'i 
behalf. 
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Rule 305(a); or (2) require further 
aftMirances of financial reeponsibUity for 
its protection, e.g^ additional clearing 
fund and OCC margin deposits under 
OCC Rule 310. 

The proposed rule change also 
imposes some additional requirements 
on FCMs to ensure that FCMs are 
treated the same as domestic Clearing 
Members. Section 3(1) of Artidc V of 
OCCs By-Laws wo^d require FCMs 
with respect to customer option 
accounts to comply with Section 7 of the 
Act and Regulation T promulgated 
thereunder by the Board of Governors of 
the Federal Reserve System.** In 
addition, subparagraph (j) of that By- 
Law would require an FCM to comply 
with NASD maintenance margin rules. 
OCC believes that complionce with 
these requirements should reduce the 
likelihood of FCM insolvencies resulting 
from the erosion of customer positions. 
Section 3(j) also would require an rcM 
to comply with NASD rules regarding 
cut-off times for submitt^ exerdsc 
notices to customers. This requirement 
will place foreign and domestic Clearing 
Members on an equal footing regarding 
the timing for submitting exercise 
notices. 

Operational Requirements 

OCC is requiring that each FCM 
demonstrate to OCCs satisfaction that 
its communications with OCC would be 
reliable and operated by capable 
personnel Moreover, the FCM would be 
required lo demonstrate suffident back¬ 
up systems. OCC* however, proposes to 
waive with respect to FCMs OCC Rule 
201*8 requirement that Clearing 
Members maintain an office in the 
vidnity of one of OCCs offices, 
provided the FCM establishes other 
acceptable arrangements for transacting 
business with CXXl OCC believes that 
existing overseas communication 
systems are highly reliable and could be 
used satisfactorily by FCMs and OCC 
Finally, proposed Section 3(k) of By- 
l^w Article V would require an FCM to 
consent to the jurisdiction of Illinois 
courts and to the application of United 
States law in any dispute arising from 
OCC membership.*^OCCs proposal 


fjifthig to comply sriih ArtlcW V. | 5(1] 
would be fubjecl lo Ibc fuU mns* ot OCC a 
d^ariplinary Mnctlooa under Chaplrr XU of OCXTa 
Rulus. hjclodlog censorv. •«t«pcfifton. rxpnbk>ti or 
UmilaUon of oclMllea. funcUona or ciporuttooa. 

Aa In the c«»r of domcatlc ClcArlns Mpmber*. 
Arlldr VI, atcUon life) of OCCt Hy Liiwt providrt 
iMt Hii» Tishia and obllsaltona of OCX «nd Ua 
CWunint Nlrinbcra arr go^emod by ArHdoa • and S 
of Ibt? Uniform Cooimcrdnl Code of nrUwmra, 
indudlns the oonltlct of larra rulca Howrerrf. 
InlefprHalion and Mky 01 lo meetkm Sfc) nolea 
that. no1wUhBt4KidinM the abovepmv^aloB. 


also requries FCMs lo appoint a 
domestic agent for service of process. 
OCC believes that these provisions arc 
nec;essary to protect OCC in view of 
disparate foreign broker-dealer 
regulatory schemes and commercial 
laws. Moreover, this provision should 
help to ensure cvenhanded treatment of 
domestic and Foreign Clearing 
Members. 

OCC intends this proposal to 
encourage mcreated foreign 
participation In U.S, capital markets and 
to reduce foreign broker-dealers* costs 
of clearing U.S. options trades. OCC 
believes that the proposed rule change 
generally affords equal treatment to 
domestic and foreign securities firms to 
comply with OCCs By-Laws and Rules 
concerning OCC's margin and clearing 
fund requirements, clearance of 
exchange transactions, premium 
settlement financial and operational 
requirements, financial reporting 
requirements and further assurances. In 
sum. OCC believes that the proposed 
rule change is consistent with section 
17A of the Act because It protects OCC 
and its members while not permitting 
unfair discrimination in the admission of 
participants or among participants in 
their use of OCC services. 

Discussion 

The Commission is approving OCC*s 
proposal because, consistent with 
section 17A of the Act it will promote 
the prompt and accurate clearance and 
settlement of options transactions while 
ensuring the safeguarding of funds and 
securities in OCC’s custody and control 
or for which it is responsible. By 
enabling foreign broker-dealers to 
become direct OCC Clearing Members.** 
OCCs proposal has the potential to 
enhance the efficiency and accuracy of 
clearing and settling Foreign Securities 
Firms* U.S. options transactions. By 
eliminating the domestic Clearing 
Member intermediary between the FCM 
and OCC, the proposal will remove a 
processing layer, which. In turn, should 


‘*i|iiettioiia rasttfdiQg die perCtctltNi of aecurtty 
Inimata Ui opuooa may b« governed by Uwa other 
than llie lew of OeUwere-- 

‘•The Coaw nle a to n beHevet ihel admitting FCWs 

to direct OCC aaembereMp leider OCCa propel 

aafegnarda ia appropriate midar the Act Although 
Sectioo 17A(bRJND) lioea itol require clearing 
egendea to admit foreign brolcar-deatara. aeclHin 
17A dan not prohibU clearing agwiclea from 
ejterciaing thtkr IndqieiidfMil hni^nl to maU 
foreign broker-deniaiet or other appropriate daaaea 
of rntUiea eiiglbk for adnUaton. the overall thrvat 
of aecllon 17A reflecta the Inlenl of Coitgreaa to 
expand partkdpetlon In the National Ctrarenoe and 
SeUlrnneot Sytlem t'NaUofiJi! Syatejn") lo tedude 
rinanciat Inalilutlona that oiay benebl from 
participation in the Nadonat Syalam. ralher than to 
ivatrict participation to atahilorily dealgfuted 
categnriea of tinencial inatitotlona. 


reduce the possibility of transmission 
errors. Moreover, by removing that 
layer, clearance and settlement of FCM 
options transactions should be effected 
quicker than in the past.** In addition, 
FCMs no longer will need lo pay fees lo 
domestic Clearing Members for 
performing a broad array of clearance 
and settlement services. Thus, the 
Commission concludes that the proposal 
should promote the prompt, accurate 
and efficient clearance and selllemeni of 
securities transactions under section 
17A(b)(3)(F) of the Act 
Section 17A(b)(3)(F) further 
contemplates eliminating undue 
financial or operational risk to National 
System participants by compelling all 
clearing agency participants to meet 
appropriate clearing agency 
safeguarding requirements. The 
Commission believes that OCC*b 
proposal requires FCMs to meet 
appropriate financial and operational 
standards and gives OCC ample 
authority to protect itself and its 
members from FCM non-compliance or 
default. 

By requiring FCMs to meet generally 
the same financial and operational 
standards as domestic OCC Clearing 
Members, the Commission believes that 
OCCs proposal imposes appropriate 
safeguarding requirements on FCMs 
without permitting unfair discrimination 
in the admission or activity of 
participants. First OCCs proposal 
imposes on FCMs the full panoply of 
OCCs safeguarding mechanisms, 
including OOC margin deposits, clearing 
fund contributions, financial reporting, 
and operational requirements. 

Moreover, the proposal gives OCC the 
same flexibility regarding FCMs as it 
currently has over domestic Clearing 
Members when they experience 
financial or operational difficolties. For 
example, under the proposal, OCC will 
be able to require additional clearing 
fund deposits, margin deposits and 
variation margin from FCMs or to 
impose other sanctions as OCC deems 
necessary. 

Second, the proposal requires FCMs 
to consent to the jurisdiction of Illinois 
courts and to the application of United 
States law on any issue arising from 
OCC membership. These provisions 
should eliminate to the extent possible 
under international law potential 
confusion of the parties’ rights and 
obligations if disputes arise. 
Furthermore, requiring by contract that 
a FCM appoint a U.S, agent for service 


••Iftcniaavd cte«raiice and Mrttfoimml afUdcncira 
fthodd rail p«ftictp«1ton to VS. ofrikma 

RMriiirU. 
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of process will facilitate Icsal action by 
OCC. 

Finally, OCCs requirement that FCMs 
comply with Regulation T margin 
requirements should help to ensure that 
OCC will be able to safeguard funds and 
securities pursuant to Section 17A of the 
Act. Although Regulation T does not 
apply to a foreign broker>dealer 
transacting securities business outside 
the jurisdiction of the United States.** 
OCC contends that should not impose a 
significant burden on FCMs. It notes 
that Regulation T margin is already 
required of foreign fiirns by domestic 
broker-dealers that execute foreign 
firms* * trades on U.S. options exchanges. 
For Regulation T purposes, those foreign 
firms are “customers** of the domestic 
broker-dealer. ** In addition, while 
foreign branches of domestic broker- 
dealers generally are exempted from 
Regulation T margin requirements with 
respect to wholly foreign transactions, 
domestic broker-dealers, according to 
an informal OCC survey, generally 
require their foreign branches to follow 
the same practices as their domestic 
branches, including obtaining 
Regulation T margin from all customers. 
Ac^rdingly. the Commission does not 
believe that OCC should be precluded 
from imposing Regulation T on FCMs 
and their customers by contract. This 
should serve to reduce the possibility 
that FCMs will be unable to meet their 
OCC obligations because of 
undercollateralized FCM customer 
option positions.*’Thus, the proposed 
Regulation T requirement should not 
impose an unnecessary or inappropriate 
burden on competition as prohibited by 
section 17A(b)(3)(I). but rather should 
aid OCC in safeguarding funds and 
securities as required by Section 17A of 
the Act. 

OCC*8 By-Laws and Rules will be 
required to meet all of OCCs 
substantive standards of financial 
responsibility, operational capability, 
experience and competence under 
section 1 of Article V of OCC*8 By-Laws. 
In addition. OCC represents that its 
Membership Committee, in determining 
which Foreign Securities Firms qualify 


**See Mellon 30(b) of the Act. 

**8oine foreign regulatory organizationa iba 
London tnlematlooal Financial Futures Kkchange. 
nvhlch reguUles British optkina firms) currenlly only 
require mambers to charge clearing house margin lo 
Ihoir customers. Thus, In soma instance*, the foreign 
hruke^dealer may make Regulation T margin 
deposits with a domestic brokerodenler but only 
require domestic clearing bouse margin of its 
customers. Under OCCs proposal. FCMs would 
agree Regulation T margin on their customers. 

•’Furlhermoie, OCC states that the foreign 
broker-dealers cummlly conlemplaling becking 
F(^4s have not obfected lo this requirement on 
competitive grounds. 


as FCMs, will weigh other relevant 
factors, such as (1) the firm’s home 
country regulatory scheme; (2) the 
degree of communication possible 
between OCC and the applicant*8 home 
country regulatory entity; and (3) any 
material adverse conditions that might 
affect the appiicanl*s ability to satisfy 
its OCC-related obligations. As with the 
initial foreign firms interested in 
becoming FCMs. the Commission 
expects that OCC’s staff and 
Membership Committee will conduct 
extensive educational and investigative 
discussions with foreign firm applicants 
and their regulators. Such efforts should 
include, among other things, explaining 
U.S. accounting policies, net capital and 
margin requirements, and the proper 
completion of FOCUS reports. 

In summary, OCC’s proposed rule 
change should promote the prompt and 
accurate clearance and settlement of 
securities transactions and should 
ensure the safeguarding of funds and 
securities in OCC*s custody and control. 
Moreover, OCCs proposal opens direct 
OCC membership to foreign firms, 
helping to internationalize the U.S. 
securities markets. Accordingly, the 
Commission is approving OCC*8 
proposal. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that OCCs 
proposed rule change be. cmd thereby is, 
approved. 

For the Commission by the Division of 
Market Regulation, pursuant lo delegated 
authority. 

Dated; June 6 . 1985. 

John Wheeler, 

Secretary, 

IFR Doc 85-14280 Filed 8-12^: 8;45 am) 
mtuNO cooc aois^i-ai 


[Release No. 22117; FBe No. SR-Phtx-83- 
271 

Setf-Regutatory Organizations; 
Philadelphia Stock Exchange Inc.; 
Order Approving Proposed Rule 
Change 

On January 5.1984, the Philadelphia 
Stock Exchange. Inc. (**Phlx**) submitted 
a proposed rule change pursuant lo 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act**)*and rule 
19b-4 thereunder * to permit the trading 
on Phlx of standardized options on 
securities that are not listed and 
registered on a national securities 
exchange under Section 12(a) of the 
Act * but are designated as National 


*15 u se 7St(bHl)(tin2). 
M7 CFR 240 lOb-l (]fle4). 
*15 U.S.C 781(1)11962) 


Market System Securities (“Tier I NMS 
stocks**) pursuant to Rule ll.Aa2-l(b|(l) 
under the Act.^ 

At a public Commission meeting held 
on April 16,1985. the Commission 
decided that Phlx*s proposal would be 
consistent with the Act if Phlx 
eliminated its barriers lo the multiple 
trading of options on Tier I NMS stocks.* 
The Commission also decided that Phlx 
(or any other exchange) could not 
commence trading options on Tier I 
NMS stocks until it had submitted to the 
Commission an adequate plan for the 
surveillance of such options. 

In response to this decision, the Wilx 
amended its Rule 132 to state that that 
Rule •will not apply to any transaction 
through the facilities of NASDAQ in any 
option admitted lo trading both on the 
Phlx and on NASDAQ on a stock that 
was traded through the facilities of 
NASDAQ at the time that option was 
admitted to trading on Phlx.’The Phlx 
also has agreed not to apply the 
**Options Allocation Agreement** • to 
options excepted from Rule 132.* The 
Phlx also committed to amending the 
Options Allocation Agreement pursuant 
lo section 19(b)(l] In the near future.*® 


•17 CFR 240 llAa2-l(b)(l| (19S4). The 
rui* dianse (Pile No. SR-Rjlx-S3-27) wai noticed In 
SecoriHc* Exchanse Act Releate No. 26090. lanuarv 
Sl 1964.40 FR 7684. 

*The CummlMion made the lame Ondins with 
respect lo propoeali by the American ("Arnex*'). 
Boston. New York (’*NYaE”). and Pedfic (•PSF.*’) 
Stock Exchanses. and the Chicago Board Options 
Exchange. Inc. (“CBOE"). to tra^ optiona on Tier I 
NMS stocks. Securities ^change Act Releasa No. 
22028, May S. 1965 TOTC Options Release*'). 50 FR 
203ia In that release, the Commission also made 
clear that once multiple trading on a Tier I .VMS 
stock cojnmenoed. soch multiple trading could 
contincM v^ en H the slock shield subsequently list 
on an exchange^ fd., 50 FR at 20331 n. 214. The 
Amex, CBOFh NYSE and PSE subsequently 
smended thdr rules to comply with this finding, and 
the Commiasloo has approved those exchange 
respective proposals lo trade options on Tier 1 NMS 
sto^. Seoirttles Exchange Act Release .Nos. 22094 
22096. 22103. 22104, May 31.1985. 

•Phlx Rule 132. In general, prohibits Phlx 
members from effecting over*the-counlcr (‘DTC") 
Iransactiona in securities listed on Phlx. 

’File No. SR-Phlx-S5-n. This filing also 
amended Phlx Rule 132 so thsl that nde doex nut 
apply to options on Indexes composed entirely of 
OTC slocks. Securities Exchange Act Retease .No. 
220H, May 17.1985.50 FR 21S3Z 

•The Option Allocation AgreeaM^nl oonaists of a 
unifeum set of rules adopted by each opUona 
exchange that sets forth the ptocedures for 
allocating options on Individ^) slocks among these 
exchanges. Ser Securities Exchinge Act Release 
No 22006. May 1.1965.50 FR 19506. 

•Letter from Barbara Ruthenberg. Senior Vice 
President and General Counsel Phlx. to Alden 
Adkins. Attorney. Division of Market Regulation, 
dated May 31.1985. 

'•Letter from Barbara Rothenberg. Senior Vice 
President and General Counsel Phlx, to Alden 
Adkins. Attorney. Division of Market Regulation, 
dated May 24.1965. 
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The Commission finds that the Phlx’s 
previously approved proposal to amend 
Phlx Rule 132 (File No. SR^Phlx-BS-ll). 
as well as Phlx's agreement regarding 
the Allocation Agreement, effectively 
eliminate Phlx's barriers to the multiple 
trading of options on Tier 1 MMS stocks 
listed on Phlx. With this amendment to 
Phlx's rules, the Phlx's agreement 
regarding the Allocation Agreement,*’ 
for the reasons stated in the OCT 
Options Release, the Commission finds 
the Phlx proposal to trade options on 
NMS stocks (File No. SR-Phlx-83-27) is 
consistent with the Act. 

The Commission also finds that Phlx 
has submitted an adequate plan for the 
surveillance of options trading on Tier 1 
NMS stocks.*^The Phlx also has agreed 
not to commence trading any option on 
an NMS stock earlier than |une 10.1965. 
after the date of this order and the 
announcement on May 29.1985, of the 
Exchange's intent to commence trading. 
Subject to these conditions on the 
commencement of trading, it is therefore 
ordered, pursuant to Section 19(b)(2) of 
the Act. that the proposed rule change 
contained in File No. SR-Phlx-85-27 is 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: |unc 6. lUBSl 
|ohn Wheeler, 

S(*crvtar}\ 

|FR Doc. 8S-14291 Filed 6-12-65: M5 am) 
MUJNO CODE •OlO-ei’M 


SELECTIVE SERVICE SYSTEM 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

The following forms have been 
submitted to the Office of Management 
and Budget (OMB) for clearance in 
compliance with the Paperwork 
Reduction Act (44 U.S.C. Chapter 35:) 

SS5 Form No. and Title 
21—Claim Documentation Form— 
Administrative 

23—Claim Documentation Form—Divinity 
Student 


" Although (he Commitslan behevet that the 
rhiv'i agreement regarding the Allocation 
Agreement it adequate to remove the poIrntUit 
barrieri to mutlipta trading that the Agreement 
might present bccauae the Agreemeol ia Itaclf a nile 
of the eKchange. the Commlsaton believes the llitx 
•hould undertiike. In coordination with the other 
Agreement panicipanta. to prepare formal rule 
changet aa soon as practicable. Phlx has staled lhat 
it inteoda to do text accompanying note 10. 

**Phtx haa indicated that this plan can be 
implemented by |une la 1SS5. Trading cannot 
commence, of couraa. until the plan U operational. 


24— Claim Documentation Form—Hardship 

25— Claim Documentation Form—Minister 

26— Claim Documentation Form—Alien or 
Dual National 

27— Claim Documentation Form— 
Postponement 

109C—Allege Student Certificate 
109D—Divinity Student Certificate 
lOOH— High S^ool Student Certiricate 
130—Request for Relief From Training and 
Service In the Armed Forces of the United 
Slates 

151—Statement of Intention to Partidpale in 
Alternative Service Employment Roster 
254—Application for Voluntary Induction 
359—Registrant Travel Reimbursement 
Request 

Copies of any of the above identified 
forms can be obtained upon written 
request to: Selective Service System, 
Reports. Clearance Officer, Washington. 
D C. 20435. 

Written comments and 
recommendations for the proposed 
forms should be sent within M days of 
this notice, to: Selective Service, Reports 
Clearance Office, Washington. D.C. 
20435. 

Send a copy of the comments to: OMB 
Reports, Management Branch, New 
Executive Office Building. Room 3208, 
Washington, D.C 20503. 

Dated: June 7,1965. 

Thomas K. Tumage. 

Director. 

(FR Doc. 85-14252 Filed 6-12-85: 6:45 am) 
BILUNO CODE MIS-OI-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
(Order 85-5-134] 

Fitness Determination of Executive Air 
Charter, Order To Show Cause 

AGENCY: Department of Transportation. 
action: Notice of commuter air carrier 
fitness determination—Order 85-5-134. 
order to show cause. 

summary: The Department of 
Transportation is proposing to find lhat 
Executive Air Charter is fit. willing, and 
able to provide commuter air service 
under section 419(c)(2) of the Federal 
Aviation Act, as amended, and that the 
aircraft used in this service will conform 
to applicable safety standards. 

Responses: All interested persons 
wishing to respond to the Department of 
Transportation's tentative fitness 
determination should file their 
responses with the Special Aulhorillcs 
Division. Room 6420. Department of 
Transportation, 400 7th Street, SW., 
Washington, D.C. 20590. and serve them 
on all persons listed in Attachment A to 


the order. Objections shall be filed no 
later than June 24,1985. 

FOR FURTHER INFORMATION CONTACT: 
Linda L Lundell, Special Authorities 
Division. Department of Transportation, 
400 7th Street. SW., Washington, D.C. 
20590 (202) 755-3812. 

SUPPLEMENTARY INFORMATION: The 
complete text of Order 85-5-134 is 
available from the Documentary 
Services Division, Rpom 4107, 400 7th 
Street, SW., Washington, D.C. 20590, 
Persons outside the metropolitan area 
may send a postcard request for Order 
85-5-134 to that address. 

Dated: May 31,1985. 

Matthew V. Scocozza, 

Assistant Secretary for Policy and 
International Affairs. 

(FR Doc. 85-14246 Filed 6-12-85; 845 am] 
MJJNQ CODE 


Federal Aviation Administration 

t Summary Notice No. PE-85-15) 

Petition for Exemption; Summary of 
Petitions Received Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA'i 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11). this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter 1), 
dispositions of certain petitions 
previously received and corrections, llie 
purpose of this notice is to improve the 
public's awareness of. and participation 
in. this aspect of FAA's regulatory 
activities. Neither publication of this 
notice nor the inclusion or omission of 
information in the summary is Intended 
to affect the legal status of any petition 
or its final disposition. 

date: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before: June 24.1985. 

ADDRESS: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel. Attn: Rules Dockel (AGC-21M). 

Petition Docket No.__ 800 

Independence Avenue. SW., 
Washington. D.C. 20591. 
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FOR FURTHER IMFORMATIOM CONTACT: 
The petition, any comments received 
and a copy of any fmal disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Ducket (ACO-204|, Room 915C, 


PAA Headquarters Building (FOB lOA). 
000 Independence Avenue, SW„ 
Washtn^on. D C. 20591: telephone (202) 
428-3644. 

This notice is published pursuant to 
paragraph (cL (ek and (g) of I \\J27 of 


Part It of the Ftetlera! Aviation 
Regulations (14 CFR Part 11). 

ktsued in Wsshingtrm. D.C. cm |uiie 0. 
|oho It Cossady. 

AsMJiUinl Chmf Counsel Rjifgu/oiions and 
Cnfoivemeni Divishm. 
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[FR Doc. 6S-14226 Filed 6-12-a8( fr45 m\ 
BtUJMO CODE 4SIO-f>«l 


Federal Highway Administration 

Environmental Impact Statement; 
Mount Union Borough, Huntingdon 
County, PA 

AGENCY: Federal Highway 
Administration (FHWA) DOT. 
action: Notice of intent. 


summary: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement/section 
4(0 evaluation will be prepamd for a 
proposed highway proieci in 
Huntingdon County, Pennsylvania. 

FOR FURTHER INFORMATION CONTACT 
George J. CatseHs, DfstricI Engineer, 
Federal Highway Administration. 228 
Walnut Street, P.O. Box 1088. 

Hdirfsburg. Pennsylvania 17108-1066, 
Telephone (717) 782-3411 or Dwayne 
Boor, Project Manager. Pennsylvania 
Department of Transporta Hon, North 
luniata Street Hollidaysburg. 
Pennsylvania. 16648 Telephone 1814) 
698-7173. 

SUPPLEMENTARY INFORMATION: The 
FHWA. in cooperation with the 
Pennsylvania Department of 
Transportation, (PcniUXTr) will prepare 
an environmental impact statement/ 
section 4(0 evalutlon on a proposal to 
relieve traffic congestion and safety 
problems on Traffic Route $22 in the 
Borough of Ml. Union, located In south 
central Pennsylvania. The proposed 
project is 1.0 miles in length and may 
consist of reconstruction of existing 
borough streets with minor right of way 


imvolvements. or a relocation of TrafOc 
Route 522 on a new alignment adjacent 
to the eastern borough limits. The 
project begins just south of Mt Union on 
a p^on of TJt 522 (recently 
reconstructed) and extends north 1.9 
miles through the borough crossing the 
luniata River, and ending at the 
intersection of TJt 522 with existing 
U.S. 22. The purpose of this profect is to 
relieve traffic congesHon and d^ys 
currently occurring along existing TJt 
522 within the borough l^ts. The 
project has possible involvements with 
the East Broad Top Railroad National 
Historic Landmark and the Sharrar 
House (and a portion of the 
Pennsylvania Canal), recently 
determined to be eligible for the 
Nattonal Register of Historic Places. 

Six basic alternatives will be 
considered in conjunction %vith the 
project: Four alternatives utilising much 
of the existing borough street system 
(included in a Section 4(f) avoidance 
alternative): a 1.9 mile r^ocation 
alternative; and a do-nothing 
alternative. For each of the altcmalives 
under study, the following areas will be 
investigated' TrafBc, preliminary design 
and cost, air, noise, socioeconomic and 
land use. community impacts, historic 
resources, archaeological resources, 
water quality, floodpiains and 
stormwater management, vegetation 
and wildlife (wetlands), and water 
resources. Since this project was 
originally advanced as an 
environmental assessment, numerous 
public meetings and public officials 
meetings were held in 1963 and 1964. 

The plan of study (POS) was sent to the 
appropriate fedml, state and local 
agencies on )anuary 10.1904. An 
addendum to the POS will be forwarded 
to these agencies in June, 1965, noting 


that the project will now be processed 
with an environmental impact 
statement. Public Involvement (via 
public hearing) and interagency 
coordination v^l be maintained 
throughout the development of the 
environmenla] Impact statement/section 
4(f) evaluation. Scoping meetings are 
planned with the concerned agencies for 
|une. 1985. 

To ensure that the full range of Issues 
related to this proposed action are 
addressed and that all significant issues 
are identtned, commests or questions 
concerning this action and the 
environmental impact statement/section 
4(0 evaluation should be directed to the 
FHWA or PennDCyr at the addn!sses 
provided above. 

(Catalog of F<!d<>ral Domestic Assistance 
Program Number 2P20S. Highway Research. 
Planning and Construction. The provisions of 
Executive Order 12372 cegarding Stele and 
local review of Federal and fedmlly etstsfed 
programs and projects apply to this iitognMn) 

Issued on: |une 7,1985. 

George L Heonoo, 

Assistani Division AdministroCor. 

Doc 85-14302 FOed 8-12>^ 845 am| 
SIUJNO coot 4f 


Federal Railroad Administration 
IBS-Ap-Ho. 2291J 

The Atchison, Topeka and Santa Fe 
Railway Co.; Reconaldaralion 

The Atchison, Topeka and Santa Fu 
Railway Company (Santa Fe) has 
petitioned the Fedeial Railroad 
Administration (FRA) for 
reconsideration of the agency's denul of 
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ita request to discontinue the 
intermittent inductive automatic train 
stop system on two segments of its Los 
Angeles Division: (i) Between Milepost 
81.3 near San Bernardino. California, 
and Milepost 124.2 near Arcadia. 
California, on the Second District, and 
(ii) between Milepost 736.7. near 
Daggett. California, and Milepost 746.4. 
near Barstow, California, on the Needles 
District. This proceeding is identified as 
PRA Block Signal Application No. 2291. 

After examining Santa Fe’s petition 
for reconsideration and the available 
facts, the FRA has determined that a 
public hearing is necessary before a 
final decision is made on this proposal. 

Accordingly, a public hearing is 
hereby set for 10:00 a.m. on July 30,1985, 
in City Council Chambers for the City of 
San Bernardino. 300 North D Street. San 
Bernardino. California. 

In accordance with Rule 25 of the FRA 
Rules of Practice (49 CFR 211.25). the 
hearing will be informal and will be 
conducted by a representative 
designated by the FRA. Strict rules of 
evidence will not apply, and cross- 
examination will be somewhat limited. 
The FRA representative will make an 
opening statement outlining the scope of 
the hearing. Then each person in 
attendance will be permitted to make an 
initial statement. After all the initial 
statements are completed, those persons 
who wish to make brief rebuttal 
statements will be given the opportunity 
to do so. in the same order in which they 
made their initial statements. In 
addition, written statements or other 
documents may be submitted at the 
hearing for inclusion in the record of this 
proceeding. Additional procedures, if 
necessary for the conduct of the hearing, 
will be announced at the hearing. 

Issued in Washington. D.C.. on June 10. 
1065. 

|.W. WaUh. 

Assochte Administrator for Safety. 

|FR Doc. 85-14265 Filed 6-12-65; 8:454im| 
oajuNO cooc 4tia-os-MJ 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

I Department Circular—Public Debt Series— 
No. 15-651 

Treasury Notes of May 31,1987; Series 
V-1987 

Correction 

In FR Doc. 85-12236 beginning on page 
21160 in the issue of Wednesday. May 
22.1985. make the following corrections: 

On page 21160. third column, 
paragraph 2.1. fifth line, **May 3** should 
read **May 31*\ 
aiujNo cooe ims-si-m 


VETERANS ADMINISTRATION 

Schedule of Productivity Improvement 
(A-76) Reviews for the Department of 
Medicine and Surgery 

agency: Veterans Administration. 
action: Notice.__ 

SUMAIAAy: In accordance with 0MB 
Circular No. A-76 and the September 27, 
1984. memorandum to the Pre8ident*8 
Council on Management Improvement 
the Veterans Administration. 
Department of Medicine and Surgery 
will be conducting productivity reviews 
and A-76 cost comparisons at various 
field stations to determine the most 
efficient organization (MEO) and the 
feasibility of contracting out specific 
commercial activities to private 
contractors. 

Two schedules of commercial 
activities arc shown: (1) A schedule of 
productivity (MEO) reviews which will 
not be cost compared with private 
industry; (2) a schedule of A-76 reviews 
which will undergo cost comparison 
with private industry. Activities are 
listed first by commercial activity, 
second by region and third by Held 
facility. Most efficient organization 
reviews will be performed by Veterans 
Administration employees. Specific 
invitations for bids or requests for 
proposals will be announced in the 


Commerce Business Daily (CBD) to 
ascertain bidder interest in contracting 
with the Government to perform the 
commercial activities scheduled for an 
A-76 cost comparison. No later than the 
deadline provided in the CBD 
advertisement two or more responsible 
business firms must indicate their 
interest in order for the review to 
proceed to a full cost comparison. If two 
or more potential bidders express 
interest, competitive bids will be 
solicited. These bids will be based upon 
VA*8 specifications called a 
performance work statement (PWS). 
Also, Government contracting 
procedures will be followed. 
Concurrently, using the same PWS. the 
VA will prepare an in-house cost 
estimate. Formal bids received from 
interested firms will be cost compared 
with the VA bid in accordance with 
OMB's Cost Comparison llandlKiok. 
supplement to OMB Circular A-7B and 
38 U.S.C. 5010. 

VA employees adversely affected or 
separated as a result of the conversion 
to contract must be offered the right of 
first refusal for employment openings 
under the contract for which they are 
qualified. 

Should it become necessary to 
substantially change this schedule, 
appropriate notice will be posted herein. 

FOR FURTHER INFORMATION CONTACT: 
Questions relating to the schedule of 
reviews for the Department of .Medicine 
and Surgery may be directed to Mr. John 
M. Bradley at (202) 389-2706. 

Requests for single copies of the 
schedule should be made in wTiting to: 
Director. Office of Procurement and 
Supply (91). Veterans Administration. 
810 Vermont Avenue NW., Washington. 
DC 20420. 

Questions relating to local matters 
about “contracting oul“ should be 
referred to the Director of the VA 
medical facility concerned. 

Dated: June 4.1965. 

By direction of the Administrator. 

Everett Alvarei. Jr.. 

Deputy Aministratar. 


Schedule of Productivity (MEO) Reviews (Not To Be Cost Compared With Private Industry), Department of Medicine and Surgery 
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Novambar 166S . 

Apr! 1966......_ 

Sapiarabar 1966 _ 

Oclobar IBM 

Fokiojo^ laa? 

Ham to/^ fit 

do _ 

do 

do . 

do 

do 

Norlhoort NY - 

do _ 

do 

do 

do 

do 

Sao Juw PR. 

do . 

do 

do 

. do tt. ., 


WMlHa(MdCT_. . 

dO- - 

_ do ___ 

^ n IN 

do II 1 , 

do 

Rog»onNo P 

Faal Oraoga MJ 

Aaw IBM 

Noaambar 1666-. _ 

Juno laM 



Saplanbar 1667 .m—. 

PKPMUirgft <UO» PA - .- . . . 

t9ae 

NcNsn^ 1666 

Oacambar 1966 __ 

iait7 

WMtangton OC _ _ 

SapMiwbar 1966 _ 

Fabruary IQeZ-^.... __ 

1967 .. . 

Ai^«u laa? 

OaoMbar 1667 

Fabruary 1966 
llJy 1997 

fbefmamA VA . 

Fabruary 1i66.^-.^ _ 

Ajy iflaa 

Qacarnbar 1666-—.- 

j§nuary i667 __ 

ki^ 1007 

MoixXam Homo. TN - 

March 1666 _ 

Au^ 1966 __ 

JarxMV raar 

Fabruby 1967—-. 

Ajoo 1907 . 

AuguN 1667 

NoYombar 1667 
Do 

Augjal 1667 

Do 

Do 

Ob 

Db 

Ob 

Oo 

Oclobar 1667 

Augual 1667 

1097 

RoglOdNo 3: 

Au^dta OA 

Ama 1666 

Novtmbar 1986 _ 

-do . 

Afwfl taar 

May ff87 

Saptambar 1667 

ColurNMA. SC. 

do 

. do 

do 

_ do __ .1 

BAomI. MS - _ 

Mtach 1966 . 

1966 . 

toa? 

Fabruary 1667 

-kM 1997 

TuMcgM. AL ... ... 

-.-do - 

da 


do 

do 

Laurvton. KY .. . _ __ 

do -,r— _ 

_ do.- .... 

da - 

do . 

do 

iMnxiNa TN .. 

_ do. 

da 

do 

do 

do 

lArIr—ibOfo. TN _ __ , 

- do— . __ 

_ do «. 

da 

da 

do . 

Bay Plnaa. FL -........ 

_ do .. - _- 

do 

do_ 

do 

tin 

Tathpa. FI. 

..-.do ... 

da ..... ., 

do, . t 

do 

_ do —— 

L4MR0CA,AR. . 

May 1666 __ 

OdDbar 1966 _ 

Augual iBaa _ 

Mvch 1667___ 

A^ iBar 

1907 

NawOrMant. LA 

Mrach 1666... -. 

January inay 

Fabruary ^667 - 

JiAy 19M 

.ham 1097 4 

RagtOdNo 4 

Cmcmnab. OH. ... 

Augkiat 1665 _ 

Januaiy laia 

***** ,, 

Norambar 1966 

davNand. Oh..... _ 

-- do _ 

do.-.. 

tin 

.„ do. 

do 

1 1 

CWn^.OH __ 

... do __ ... 

_ do __ 

do 

do 

do ... . 

AAao Part. Mi 

-do - .... 

do 

do 

do 

dr 

BaMoCraaA Ml 

— do _ . __ 

da 

.. da .. .. 

_..db - ■ . 

do 

mdanaooiii IN ___ 

August 1666 _ 

January 1667 __ 

Jm 1967 . 

Ady 1667 _ 

Nouambar 1967 _ 

Wood Wl . . _ 

- do _ .... 

... .do . ... 

M . 

do - .- 

do 

Ob 

Juna 1667 
Oacanbar 1967 
tuna 1667. 

NonnCracago. IL 

January 1666. ...cccc.^— 

Jkmm laaa 


Daearthar 1666 . 

Juna 1667. . _ . 

Oacambar 1966 - 

May 1967 . 

Apt# 1097 

Hmei, IL 

8l Loiaa. A -- - 

Jldy 1966 

Jofiuoiy loaa 

Oacambar 1686 _ 

Juna 1966 _ _ 

May taa? - 

No»arabar 1666 _ 

Oclobar 1667 _ 

Afwi 1097 

Ro^on No S 

MmoftaocAEa. MN - 

Juno IBM 

Novambar 1666 _ 

Auguat 19M _ 

Acaf 1667 __ 

Saptambar 1967., _ 

kM 1097 

Nouambar 1667 
Augual 1667. 

Ob 
- Ob 

Oo 

Fabruwy 1967 

Oo 

Ob 

Oo 

Oo 

January 1667. 

Mouaioo. Tx ^ __ 

March 1966 .. 

uo..fiy rofy 

Fabruary 1667 
do 

OUBhomaf^OK 


_do__ 

do . . . 

do 

San Afilorao, TX .... 

Waco. TX ___ _ 

do 

do-.... -.- 

do 

-. do 

do 

do 

do - 

*** 

do 


Ra^onNo S 

LoogBaacivCA _ _ . . 

Saplarnbor 1965 . _ 

Fabruary 1966 

July 1666 _-__ 

Auguat 1966 _ 

Oacarrbb 1666 _ 

do 

SanDwgo. CA ... .. .. 

do 

_do_ 

da 

^ .dc -_ 

Waal Lot AngaMt. CA ___ . _ 

- -do___ 

...jdo ... 

do 

do 

do . 

Palo. AMO. CA. .. 

do ... 

. do ______ 

do 

do 

do _ Ml 

San Frar>ciaoo, CA _■_ 

da 

da 

^_do_ . _ 

.. do .... .. .. 

- do - T- 

PoraarxLOR . , 

Aiigi^ 1BA4 

January IBM 

Jim IBM 

JiFy 1966 

NoiooUii 1fp9 

SaaWa. WA . 

- do ___ H 

da . 

do 

_do .. - . 

do 

Oo 
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1 

EQUAL EMPLOYMENT OPfKmTUNtTY 
COMMISSION 

FEDERAL REGISTER** CITATION OF 
PREVIOUS ANNOUNCEMENT. 30-110- 
24063. 

PREVKNiSLV ANNOUNCED TIME AND DATE 
Of MEETiNO: 2H)0 p.ni. (Eastem Time). 
Monday, fune 17.19B5 
CHANGES M THE MEETINO: 

1 9:00 AM (Eastern Time). Monday, (ime 17. 
1985 

2. The foilowirig matter was not rhscaased at 
ibe |une 11.1986 Commistioa Meeting 
and is being carried over to (he )une 17. 
1985 Commission Meeting: 

''Proposed Commisaloo Decision** 

CONTACT PERSON FOR MORE 
iVFORIiATiON: Cynthia C. Matthews. 
Kxecutive Officer. Executive Secretariat, 
at (202) 634-6748. 

Dated: lime 11.1963. 

( yndda C Matthews. 

Exccutiy^ Officer, Executive Secrttloriol 
This Notice Issued June 11,1965. 

\yR Doc. 85-14386 Tiled 6 - 11 - 65 : 3.06 pmj 
siuiiie coot c7ia-ei-« 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND TIME: Tuesday, June la 196S. 
9 30 a jn. (eastern time). 

PLACE: Clarence M. Mitchell. Jr., 

^ .onference Room No. 200-C on the 2nd 
Moor of the Columbia Plaza Office 
Building. 2401 •*£** Street. NW.. 
Washington. D.C. 20S07. 

STATUS: Closed to the public. 

MATTER TO BE CONSIDERED: 


Closed 

1. Litigation Authohzutiun: CC 

Recommrxuiatlons 

2. Pro;>osed Commission Dccisionf 
Note.—Any matter not discussed or 

exmeiuded may be carried over To a later 
meeting (In a^itinn to piibiishing .toUces on 
KEOC Commission Meetings in the Fadcnl 
Register, the Commission also provides a 
recorded anDooncement a full week in 
advance on future Commission sessions. 
Please telephone (202) 634-6748 at ail times 
for mformation on these meetings) 

CONTACT PERSON FOR MORE 
information: Cynthia C. Matthews, 
Executive Officer, Executive Secretariat 
at (202) 634-674a 
Dated' fune 11.1985. 

Cynthia C Matthews, 

Kxectttive Officer. 

This Notice Issued June It, 1965 
[FR Doc. 85-14367 Filed 6-11-85; 3.06 pm| 
EIIJJNO COOC S7S0-0S-N 


3 

FOREIGN CLAIMS SETTLEMENT 
COMMISSION 

(F.C8.C. Meeting Notica No. 6-SS) 

Announcement in Regard to 
Commission Meetings and Hearings 
The Foreign Claims Settlement 
Commission, pursuant to its regulations 
(43 CFR Part 504), and the Government 
in the Sunshine Act (5 U.S.C. 5S2b), 
hereby gives notice in regard to the 
scdicduling of open meetings and oral 
hearings for the transaction of 
Commission business and oilier matters 
specified, as follows; 

Date, and Time, and Subject Matter 

Wed., lone 28. l$H!5 at 10:30 a.m.— 
Considmikm of Proposed Decisions Istui-d 
under the Vietnam Oaims Program (Putx L 
964m). 

Subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting. 

All meetings are held at the Foreign 
Claim Settlement Commission. 1111- 
20th Street. NW., Washington. D.C 
Requests for information, or advance 
notices of intention to observe a 
meeting, may be directed to: 
Administrative Officer, Foreign Claims 
Settlement Commission, nil—^20th 
Street. NW., Room 409, Washington. DC 
20579. Telephone: (202) 663-8155. 


Dated at Washington. D.C. on June 5.1985. 
Judith 11. Lock. 

Admimstrattve Officer. 

(FR Doc. 6V14310 nied 6-10-85; 645 amj 
situiio COOC 


4 

FEDERAL DEPOSIT INSURANCBI 

corporation 

Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government In the Sunshine Act** (5 
U.S.C. 552b). notice is hereby given ihot 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at Z'OO p.m, on 
Tuesday, june 18,1985. to consider Iht? 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings. 

Recommendations regarding Ihe 
liquidation of a bank’s assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidiiting agent 
of those assets; 

Cass No. 46.249-NR | Amendment)—Rrst 
National Bank of Carrington. Carrington. 
North Dakota 

Case No, 46.252-SR—Republic Bank of 
Kansas City. Kansas City, ktissouri 

Reports of committees and officers; 

Minutes of actions approved by the 
standing oofamittns of the Corporation 
pursuant to authority delegated by the Board 
of Directors. 

Reports of the Division of Bank Supervision 
with respect to applications, requests, or 
actions involving administrative enforcement 
proceedings approved by the Director or an 
Associate Director of the Division of Bank 
Supervision and the various Rogtonal 
Directors pursuant to authority delegated by 
the Board of Directors. 

Diacuggion Agenda: 

No matters gcheduled. 

The meeting will be held in the Board 
Room on the gixth floor of the FDIC 
Building located at SSO^lTIh Street, 
NW., Washington. D.C. 

Requests for further Information 
concerning the meeting may be directed 
to Mr. Hoyle L Robinson. Executive 
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Sccrclary of Ihe Corporation, at (202) 
309-4425. 

Dated: )une 1,1985. 

Federal Depoflt Insurance Corporation. 
Hoyle L. Robinson 
Execuii ve Secretary. 

|FR Doc. 8S-14360Filed 8-11^; 1^:17 pm| 
BJLUNQ CODE 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

fhirsuanfto Ihe provisions of the 
“Government in the Sunshine Act*’ (5 
U.S.C. 552b], notice is hereby given that 
at 2::i0 p.m. on Tuesday. June Id, 1985, 
the Federal Deposit Insurance 
Corporation's ^ard of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to sections 
552blc)(2), (c)(6), (cl(8), and (c)(9)|A)|ii) 
of Title 5. United States Code, to 
consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Boa^ of Directors 
requests that an item be moved to the 
discussion agenda. 

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(ceiise-and^desist proceedings, 
termtnation'OMnsurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 

Numes of persons and names and locations 
of banket authorised to be exempt from 
disclosure pursuant to the provisions of 
subsections (cj(6), (c)(8). and (c)(9)(A)(ii) of 
the “Covemment in Ihe Sunshine AcC (5 
U,S.C. 552b{c)(8). (c)(8). and (c)(9)(A)(ii)). 

Note.—Some matters failing within this 
categor>’ may be placed on the discussion 
agendu without further public notice If it 
becomes likely that substantive discussion of 
those m^itters will occur at the meeting. 

Discussion Agenda: 

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(2) and (c)(6) of 
Ihe "Government In the Sunshine Acl“ (5 
U.S.C S52b(c)(2) and (c)(6)). 

The meeting will be held In the Board 
Room on the sixth floor of the FDIC 


Building located at 550—17ih Street, 
NW,. Washington, D.C. 

Requests for further information 
concerning the meeting may be directed 
to Mr, Moyle L Robinson. Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: )une 11.1985. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson. 

Executive Secretary. 

ll-R Doc. 85-14361 Filed 6-11-6S; 12:17 pm) 
eitUNO COOC S7I4-01-M 
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FEDERAL ELECTION COMMISSION 

DATE AND TIME: Tueftday, (une la 1985, 
10:00 a.m. 

place: 1325 K Street. NW.. Washington, 
D.C. 

status: This meeting will be closed to 
the public. 

ITEMS TO OE DISCUSSED: Compliance. 
Litigation. Audits. Personnel. Request 
for status report on Presidential primary 
audits. 

DATED AND TIME: Thursday, (une 20. 

1985, lOOO a.m. 

PLACE: 1325 K Street, NW.. Washington. 
D.C. (Fifth Floor). 

STATUS: This meeting will be open to the 
public. 

MATTERS TO BE CONSIDERED: 

Setting of dates of furtiire meetings 
Correction and approval of Minutes 
Eligibility for candidates to receive 
Presidential 

Primary matiching funds 
Draft advisory opinion 1965-17 
Richard Rossi, Co-Chairman 
Barbara Harris, Co-Chairman 
Congressional Youth Leadership Council 
Announcement of effective date: Repayments 
by publicly financed Presidential 
candidates 

Routine administrative mutters 

PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland^ Information Officer. 
202-523-4085. 

Marjorie W. Emmons, 

Secretary of the Commission. 

|^R Doc. 85-14396 Filed 6-11-85; 3:41 pm| 
mtima code sris-oim 
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NATIONAL MEDIATION BOARD 

TIME AND DATE: 2.*00 p.m.. Wednesday. 
|uly la 1985. 

PLACE: Board Hearing Room 8th Floor. 
1425 K. Street, NW.. Washington. D.C. 
STATUS: Open 

MATTERS TO BE CONSIDERED: 


1. Rutification of the Board actions taken 
by nutation voting during the month of June. 
1985. 

2. Other priority mutters which may come 
before the Board for which notice will be 
given at the earliest practicable time. 

SUPPLEMENTARY INFORMATION: Copics 
of the monthly report of the Board's 
notation voting actions will be available 
from the Executive Secretary's office 
following the meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Rowland K. Quinn. 
|r.4 Executive Secretary, Tel: (202) 523- 
5920. 

Dale of notice; June 6.1965. 

Mr. Rowland K. Quinn, |r.. 

Executive Secretary, National Mediation 
Board. 

[FR Doa 85-14305 Filed 8-10-85:4:15 pm) 
BIUJNQ COOC 7MO-OY-M 
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POSTAL SERVICE 
(Board of Govemora) 

Notice of Vote to Close Meeting 

At its meeting on June 4,1985, the 
Board of Governors of the United States 
Postal Service unanimously voted to 
close to public observation its meeting 
scheduled for July 8,1985. in 
Washington, D.C. The meeting will 
involve a discussion of personnel 
matters. 

The meeting is expected to be 
attended by the following persons: 
Governors Camp. Griesemer. McKean. 
Peters, Ryan. Sullivan and Voss: 
Postmaster General Carlin; Deputy 
Postmaster General Strange: Secretar> 
to the Board Harris: General Counsel 
Cox: and Counsel to the Governors 
Califano. 

The Board of Governors has 
determined that, pursuant to section 
552b(c)(6) of Title 5. United States Code, 
and § 7.3(0 of Title 39. Code of Federal 
Regulations, the discussion of personnel 
matters is exempt from the open meeting 
requirement of the Government In the 
Sunshine Act |5 U.S.C. 552b(b)]. because 
it is likely to disclose information of a 
personal nature where«di8closure would 
constitute a clearly unwarranted 
invasion of personal privacy. The Board 
also determined that the public interest 
does not require that the Board's 
discussion of this matter be open to the 
public. 

In accordance with section 552b(f)(l) 
of Title 5, United States Code, and 
{ 7.6(a) of Title 39. Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the meeting 
to be closed may properly be closed to 
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public observation, pursuant to section 
552b(c)(6} of Title 5. United States Code, 
and 9 7 . 3(0 of Title 39, Code of Federal 
Regulations. 

David F, Harris, 

Secretary^ 

IFK Dcnx 85-14330 Filed 0-11-85.10:28 aiD| 

filLUNO COOC 7710-12-M 
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SECURITiCS AND EXCHANGE COMMISSION 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act Pub. L 94-409. that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of fune 17,1985. 

An open meeting will be held on 
Tuesday, June 16,1965. at lOOO a.m.. In 
Room IC^. A closed meeting will be 
held on Tuesday. June 16.1965, at 2:30 
p.m- 

The Commissioners, Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 


staff members who are responsible for 
the calendared matters may be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that in his opii^on. the items to 
be considered at the closed meeting may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C 
552b|c) (4), (8], (9)(A) and (10) and 17 
CFR 200.402(a)(4), (6). (9)(i) and (10). 

Commissioner Cox. as duty officer, 
voted to consider the items listed for the 
dosed meeting in closed session. 

*rhc subject matter of the open 
meeting st^cduled for Tuesday. )une 18. 
1965, at 10:00 a.m., will be: 

1. Consideralion of whether to adopt a new 
exemptivc regulation. Regulation AFDB. 
which would specify the periodic and other 
reports which ivould be required to be filed 
by the African Development Bank at a result 
of primary distribution of Mcuritiet in the 
United States. For further infomiatiun. please 
contact Martin Meyrowitz at (202} Z72-325a 

2. Consideration of whether to issue a 
release adopting Securities Exchange Act 
Rule 3b-9 which cxdudes from the definition 
of "bank'* as found in Section 3(aH6) of the 


Securities Exchange Act of 1934. bonks which 
engage In certain securities activities. For 
further information, please contact Amy 
Natlerson Krull at (202) 272-2848. 

The subiect matter of the closed 
meeting scheduled for Tuesday. June 18, 
1965. at 2:30 p.m.. will be: 

Formal orders of investigation. 

Subpoena enforcement action. 

Institution of injunctive actions. 

Institution of administrative proceeding of 
an enforcement nature. 

Regulatory matter regarding financial 
institutions. 

Consideration of amicus participation. 

Opinions. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any. matters have been added, deleted 
or postponed, please contact: Barry 
Mehiman at (202) 272-2466. 

Shirley E Hollis. 

AssUUini SKretary* 

|FR Doc. 88-14368 Filed 6-11-65:1221 pm| 
WUJNO CODE sois-ovaf 
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Thursday 
June 13, 1985 


Part II 

Environmental 
Protection Agency 


40 CFR Parts 30 and 33 

Asbestos Hazard Abatement (Schools) 

Program; Deviation From Rule 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 30 
lOA-fRL 2847*21 

Asbestos Hazard Abatement (Schools) 
Program 

agency: Environmental Protection 
Agency. 

action: Deviation from rule. 

summary: 'Ilie Fjivironmenta) Protection 
Agency (EPA) is issuing a class 
deviation from 40 CFR 30.30H of its 
General Regulation for Assistance 
Programs to permit recipients of 
assistance under the Asbestos Hazards 
Abatement (Schools) Program to be 
reimbursed for certain preagreement 
costs. Such reimbursement will be 
limited to those projects on which 
ttbalement action is completed after 
December 31.1983. as authorized by the 
Asbestos School Hazard Abatement Act 
of 1984. 'rhis class deviation will permit 
recipients to be reimbursed for 
preagreement costs incurred fon 
Obtaining architectural or engineering 
services, or other expert advice from 
qualified abatement contractors, 
industrial hygienists, or other 
professional abatement consultants, for 
asbestos abatement consultation 
activities, project planning activities, 
and technical advice: carrying out actual 
abatement project work: and ensuring 
that the project is completed In 
conformance with the project plan* 
di^ign drawings and sped Heal ions. 
DATE: 'fho class deviation becomes 
effective June 13.1985. 

FOR FURTHER INFORMATION CONTACT: 
Paul F. Wegner. Grants Administration 
Division (PM-216). U.S. Environmental 
Protection Agency, 401 M Slit>et SW.. 
Washington. DC 20480. (202) 382-5292. 

DAted: Muy 20.198S. 

Howard M. Msssn^r. 

Administrator for Administrathm 
atui Hrsources Managemnnt 
Dated: May 9.1965. 

|ohn A. Mfwre. 

Assistant Administrator for Pmsficidps and 
Toxic Sahstonces. 

|FR Doc. 85-13610 Filed 8:45 am| 

MLUNG cooe tsio-sry-M 


40 CFR Part 33 
|OA*FRt 2847-3) 

Asbestos Hazard Abatement (Schools) 
Program 

agency: Environmental Protection 
Agency. 

ACTION: Deviation from rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is issuing a cla.ss 
deviation from 40 CI**R Part 33. Subpart 
G. Protests, of its Procurement Under 
Assistance Agreements regulation. This 
deviation will apply only to recipients of 
financial assistance under El^^*s 
Asbestos Hazard Abatement (Schools) 
Program (Catalog of Federal Duxneslic 
Assistance Number 66.702) for projects 
where the recipient anticipates issuing a 
notice to its contractor to pruce<*d with 
constniction In June. July or August 1985. 
This class deviation provides that 
procurement protest determinations by 
recipients will be subject to appeal to 
EPA only for matters related to 
noncompetitive practices betweon firms 
(40 CFR 33.230(b)(l]) and organizational 
conflicts of interest (40 CFR 
33.230(b)(2)). 

DATE: The class deviation became 
effective June 13.1985. 

FOR FURTHER INFORMATION CONTACT: 
Paul F. Wagner. Grants Administration 
Division (PM-218), U.S. Environmental 
Protection Agency, 401 M Street. SW., 
Washington, DC 20460 (202) 382*8292. 

Dntcd; May 17.1965. 

Howard M. Metsner. 

Assistant Administrator for Administratmti 
and Rnmarers Management. 

Dated: May 9.1985. 

John A. Moore. 

Admwisimtor for Pesticides and Tox.^ 
Substances. 

|FR Doc 85-13611 Filed 6-12-85: 8:45 am) 
MLLtMO COOC fSSO-MMf 


40 CFR Part 33 
(OA-FRL 2847-11 

Asbestos Hazard Abatement (Schools) 
Program 

AGENCY: Environmental Protection 
Agency. 


action: Deviation from rule. 

summary: The Environmental Protection 
Agency (EPA) is issuing a class 
deviation from the Public Notice 
provisions of its regulation for 
Procurement Under Assistance 
Programs (40 CFR Part 33) for recipients 
of financial assistance under EPA*s 
Asbestos Hazard Abatement (Schools) 
Program (Catalog of Federal Domestic 
Assistance Number 66.702] during Fiscal 
Year 1965. Deviation from 40 CFR Part 
33. Appendix A. paragraphs (b)(3) and 
(bH4) permits a recipient to provide as 
few as 14 calendar days, rather than at 
least 30 days, between the date when it 
first provides public notice of a 
solicitation of bids or requests for 
propusuls and the date by which bids or 
proposals must be submitted. 

DATE: The class deviation became 
effective on June 13.1965. 

FOR FURTHER INFORMATION CONTACr. 
Paul F. Wagner. Grants Administration 
Division (PM-216). U.S. Environmental 
Protection Agency. Washington. DC 
20460 (202) 362-5292. 

Dated: May 2a 1965. 

Howard M. Moainer, 

Assistant Administrator forAdmmistralnm 
and Heaources Management 
Dati^i: May 9.1965. 

John A. Moots. 

Assistant Administrator for Pesticides and 
Toxic Substances, 

|FR Doc. 85-13612 Piled 6>12-65: BAS am| 
aOAlNG COOC SMO-IO-M 


40 CFR Part 33 
f OA-FRL 2846-9) 

Asbestos Hazard Abatement (Schools) 
Program 

AGENCY: Environmental Protection 
Agency. 

ACTION: Deviation from rule. 


SUMMARY: The Environmental Protection 
Agency (ETA) is issuing a class 
deviation from the provisions of 40 CFR 
33.250. 33.30<5 and 33.310 of its 
Procurement Under Assistance 
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Agreements regulation to permit 
recipients of assistance agreements for 
FPA*s Asbestos Hazard Abatement 
(Schools) Program to use the Small 
Purchase Procurement procedures of 40 
CPR Part 33 where appropriate if the 
aggregate amount involv^ in any one 
procurement transaction does not 
exceed $25,000 including overhead and 
profit. The deviation from 40 CFR 33.250 
extends only to transactions not 
exceeding $25,000. The deviation is 
limited to procurements to be funded 
under agreements entered into during 
Fiscal Year 1985. 

DATS: The class deviation became 
effective lune 13.1085. 

Fon puimm mFOfiMATioN contact: 
Paul F. Wagner, Grants Administration 
Division (PM-216). U.8. Environmental 
Protection Agency. 401 M Street SW., 
Washington. DC 20«6a (202) 3a2-«292.^ 

Uttlml: May 20, tflflS. 

Howard M. Messnsr, 

AstiBtoiit AdmMstfoior for AdmitmtraUoa 
' uid R^^ources Mano^emenL 
Dated: May g, 1965. 
loin A Moore, 

AaBUUuitAdaimistrQiarforPe9tivide$ and 
roxhSuhstanc&a* 

|FR Doc. 85-13613 Piled 0-12-65:845 amj 
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Thursday 
June 13, 1985 


Part III 

Department of the 
Interior 

Office of Surface Mining Reclamation and 
Enforcement 

30 CFR Parts 701, 816 and 817 
Surface Coal Mining and Reclamation 
Operations; Permanent Regulatory 
Program; Definitions; Adverse Physical 
Impact; Permanent Program Performance 
Standards; Proposed Rule 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reciamation 
and Enforcement 

30 CFR Parts roi, 816 and 817 

Surface Coal Mining and Reclamation 
Operations; Permanent Regulatory 
Program; Definitions; Adverse Physical 
Impact; Permanent Program 
Performance Standards 

agency: OfHce of Surface Mining 
Reclamation and Enforcement. Interior. 
action: Proposed rule. 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSM) is 
proposing to amend that portion of its 
regulations applicable to the definition 
of adverse physical impact, and the 
performance standards pertaining to 
remining operations. This action is the 
result of an order by the U.S. District 
Court for the District of Columbia on 
December 3.1984. in In Re: Permanent 
Surface Mining Regulation Litigation IL 
The amended regulations would (1) 
remove the definition of adverse 
physical impact: and (2) remove the 
limitations imposed by 30 CFR 
816.106(b) and 817.106(b). The effect of 
these changes would be to require all 
persons conducting remining operations 
to use ail reasonably available spoil in 
the immediate vicinity of the remining 
operation to backfill the highwall to the 
maximum extent technically practical. 
OATES: 

Written comments: OSM will accept 
written comments on the proposed rule 
until 5 p.m. eastern time on August 22. 
1985. 

Public hearings: Upon request. OSM 
will hold public hearings on the 
proposed rule in Washington. D.C: 
Denver, Colorado; and Knoxville. 
Tennessee at 9:30 a.m. local time on 
August 15,1985. Upon request, OSM 
also will hold public hearings in the 
States of Geor^a, Idaho, Massachusetts. 
Michigan. North Carolina. Oregon. 

Rhode Island. South Dakota, and 
Washington at times and on dates to be 
announced prior to the hearings. OSM 
will accept requests for public hearings 
until 5:00 p.m. eastern lime on August 1, 
1985. 

ADDRESSES: 

Written comments: Hand-deliver to 
the Office of Surface Mining, 
Administrative Record. Room 5315,1100 
L Street NW.^ Washington. D.C.: or mail 
to the Office of Surface Mining. 
Administrative Record. Room 5315L. 

1951 Constitution Avenue. NW„ 
Washington. D.C. 20240. 


Public hearings: Department of the 
Interior Auditorium, 18lh and C Streets 
NW.r Washington, D.C.; Brooks Towers, 
2d Floor Conference Room. 1020 15th 
Street, Denver, Colorado: and the Hyatt 
House. 500 Hill Avenue SB., Knoxville. 
Tennessee. The addresses for any 
hearing scheduled In the States of 
Geoi^a, Idaho, Massachusetts. 
Michigan. North Carolina. Oregon. 
Rhode Island. South Dakota, and 
Washington will be announced prior to 
the hearings. 

Requests for public hearings: Submit 
in writing to the person and address 
specified under “for further 
INFORMATION CONTACT.^ 

FOR FURTHER INFORMATION CONTACT. 
Raymond Aufmuth, Division of Permit 
and Environmental Analysis, OSM. 
Department of the Interior. 1951 
Constitution Avenue NW., W^ashington. 
D.C 20240: Telephone: (202) 343-1507 
Commercial or FTS, 

SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

II. Background 

III. Discussion of Proposed Actions 
rV. Procedural Matters 

I. Public Comment Procedures 

Written Comments 

Written comments submitted on the 
proposed rule should be specific, should 
only address issues pertinent to the 
proposed rule, and should explain the 
reason for any recommended change. 
Where practicable, commenters should 
submit five copies of their comments 
(see -ADDRESSES”). Comments received 
after the close of the comment period 
(sec “DATES”) may not necessarily be 
considered or included In the 
Administrative Record for the final rule. 

Public Hearings 

OSM will hold public hearings on the 
proposed rule on request only. The 
times, dates and addresses scheduled 
for the hearings at three locations are 
specified previously in this notice (see 
“DATES” and “ADDRESSES”), The Umes, 
dates and addresses for the hearings at 
the remaining locations have not yet 
been scheduled, but will be announced 
in the Federal Register at least 7 days 
prior to any hearings which are held at 
these locations. 

Any person interested in participating 
at a hearing at a particular location 
should notify Ray Aufmuth. at the 
address given under “for further 
INFORMATION CONTACT”, either Orally or 
in writing of the desired hearing location 
by 5:00 p.m. eastern time on luly 25. 

1985. If no one has contacted Mr. 

Aufmuth to express an interest in 
participating in a hearing at a given 


location by that dale, Ihe hearing will 
not be held. If only one person 
expresses an Interest, a public meeting 
rather than a hearing may be held and 
the results included in the 
Administrative Record. 

If a hearing is held, it will continue 
until all persons wishing to testify have 
been heard. To assist the transcriber 
and ensure an accurate record, OSM 
requests that persons who testify at a 
hearing give the transcriber a written 
copy of their testimony. To assist OSM 
in preparing appropriate questions. OSM 
also requests that persons who plan to 
testify submit to OSM at the address 
previously specified for the submission 
of %vritten comments (see “addresses'| 
an advance copy of their testimony. 

n. Background 

The Surface Mining Control and 
Reclamation Act of 1977,30 U.S.C. 1201 
etseq, (the Act) sets forth general 
regulatory requirements governing 
surface coal mining operations and the 
surface impacts of underground coal 
mining. OSM has by regulation 
implemented or clarified many of the 
general requinmients of the Act and set 
performance standards to be achieved 
by different operations. See 30 CFR Part 
700 et seq. 

In the final rule promulgated 
September 18,1983 (48 FR 41720). OSM 
revised various portions of its 
regulations having to do with the 
performance standards applicable to 
remining operations. The effect of these 
changes was that remining operations 
which had no adverse physical impact 
upon a pre-existing highwall were not 
required to use all reasonably available 
spoil in the immediate vicinity of the 
remining operations to backfill the 
highwall to the maximum extent 
technically practical. 

These regulatory revisions were 
challenged in Round III of In Re: 
Permanent Surface Mining Litigation II, 
Civil Action No. 79-1144 (D.D.C.). 
However, before that portion of the case 
was decided, the Secretary in a joint 
motion with the environmental plaintiffs 
(Ihe National Wildlife Federation et al.), 
agreed to suspend the definition of 
adverse physical impact as well as 
certain rules related to the definition. 

The court entered an order approving 
the motion on December 3.1984. 

As a result of the court order. 30 CFR 
816.106(b). 817.106(b). and the definition 
of adverse physical impact at 30 CFR 
701.5 were suspended on January 3. 

1985, (50 FR 257). 
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III. Discussion of Proposed Actions 

OSM is now proposing to remove the 
previously suspended rules. The effect 
of the proposed rule would be to require 
all persons conducting remining 
operations to use all reasonably 
available spoil in the immediate vicinity 
of the remining operations to backfill the 
highwall to the maximum extent 
te^nically practicable. 

This proposed rule is consistent with • 
the Interior Board of Surface Mining 
Appeals decision in Miami Springs 
Properties v. OSM, 2IBSMA 399 (Dec. 

23,1980) and Cedar Coal Co. v. OSM, 1 
IBSMA 145 (April 20.1979). These cases 
stand for the proposition that in a 
remining situation, OSM has jurisdiction 
to require complete elimination of only 
the portions of highwalls which were 
adversely affected by the operator. 
Having reanalyzed the situation. OSM 
has coOiduded that an operator who 
affects any portion of a highwall may 
properly required to use all the spoil 
generated by his remining operation, 
and all other reasonably available spoil 
in the vicinity, to eliminate the highwall 
to the maximum extent technically 
practical. Such a rule would be more 
easily implemented than the previous 
rule, since it would require reclamation 
of every affected highwall without a 
threshold determination of adverse 
affect. Although, the proposal could 
potentially subject operations to 
additional reclamation obligations, an 
operator would not be required to 
eliminate highwalls completely, where a 
lack of reasonably available spoil 
material renders that task techincally 
impractical. 

The office solicits comments with 
respect to any economic and/or 
environmental impact that may result 
from the removal of these rules. 

IV. Procedural Matters 

Federal Paperwork Reduction Act 

This proposed rule contains no new 
information collections requirements to 
be submitted to the Office of 
Management and Budget under 44 U.S.C, 
3507. 


Executive Order 12291 

The Department of the Interior (DOI) 
has examined the proposed rule 
according to the criteria of Executive 
Order 12291 (February 17,1981) and.hos 
determined that it is not major and does 
not require a regulatory impact analysis. 
This rule would impose only minor costs 
on the coal industry, since relatively few 
operations will be affected. Likewise, 
the impact upon coal consumers will be 
negligible. 

Regulatory Flexibility Act 

The DOI has also determined, 
pursuant to the Regulatory Flexibility 
Act. 5 U.S.C. 601 et seq., that the 
proposed rule would not hove a 
signiGcant economic impact on a 
substantial number of small entities, and 
would impact a relatively small number 
of coal operators, the majority of which 
would not be small entities. To the 
extent that such small entities are 
affected, the economic impact would not 
be signincant. 

National Environmental Policy Act 

OSM has determined that the 
proposed rule is covered adequately by 
the existing environmental impact 
statement titled "Final Environmental 
Impact Statement. OSM ElS-1: 
Supplement.'* and that the preparation 
of additional environmental documents 
under section 102(2)(c) of the National 
Environmental Policy Act of 1969. 42 
U.S.C. 4332(2)(c). is not required. 

List of Subjects 

30CFRPart 701 

Coal mining, l..aw enforcement, 
Surface mining. Underground mining. 

30 CFR Part 816 

Coal mining, Environmental 
protection. Reporting requirements. 
Surface mining. 

30 CFR Part 817 

C^a! mining. Environmental 
protection. Reporting requirements. 
Underground mining. 


Daled: ApHl 25.1965. 

|. Ste\en Griles, 

Deputy Assistant Secretary for Land and 
Stineroh Management. 

Accordingly, it is proposed to amend 
30 CFR Parts 701.816 and 817 as set 
forth below: 

PART 701-PERMANENT 
REGULATORY PROGRAM 

1. The authority citation for Part 701 is 
revised to read as follows: 

Authority: Pub. L 95-67 (30 U.S.a 1201 et 
seq.). 

$701.5 (Amendsdl 

2. Section 701.5 is amended by 
removing the definition of "Adverse 
physical impact". 

PART SIS—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
SURFACE MINING ACTIVITIES 

3. The authority citation for Part 816 
continues to read as follows: 

Autkorify: Pub. L 95-07 (30 U.S.C 1201 et 
seq.). 

$816,106 lAmefxltdl 

4. Section 816.106 is amended by 
removing paragraph (b). redesignating 
the Introductory text as paragraph (a), 
and redesignating paragraph (a) as 
paragraph (b). 

PART 817—PERMANENT PROGRAM 
PERFORMANCE STANDARDS— 
UNDERGROUND MINING ACTIVITIES 

5. The authority citation for Part 817 
continues to read as follows: 

Authority: Pub. L 95-87 (30 U.S.C 1201 et 
seq.). 

$817,106 (Amaodtd) 

6. Section 817.106 is amended by 
removing paragraph (b), redesignating 
the introductory text as paragraph (a), 
and redesignating paragraph (a) as 
paragraph (b). 

(FR Doc. BS-14262 Filed 6-12-85: 8:45 am| 
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Thursday 
June 13, 1985 


Part IV 



Department of Labor 

Occupational Safety and Health 
Administration 


29 CFR Part 1952 
Kentucky State Plan; Approval of 
Revised Compliance Staffing Benchmarks 
and Final Approval Determination 
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DEPARTMENT OF LABOR 

Occupattonat Safety and Health 
Administration 

29 CFR Part 1952 
lOocket No. T-009) 

Kentucky State Plan; Approval of 
Revised Compliance Staffing 
Benchmarks and Final Approval 
Determination 

agency: Occupational Safety and 
Health Administration (OS! lA). Labor. 
action: Approval of Revised 
Compliance Staffing Benchmarks and 
Final State Plan Approval. 

SUMMARY: This document amends 
Subpart Q of 29 CFR Part 1952 to reflect 
the Assistant Secretary's decision 
approving revised compliance staffing 
requirements and granting final 
approval to the Kentucky State plan. As 
a result of this affirmative determination 
under section 18(e) of the Occupational 
Safety and Health Act of 1970. Federal 
OSHA standards and enforcement 
authority no longer apply to 
occupational safety and health Issues 
covered by the Kentucky plan, and 
authority for Federal concurrent 
iurisdiction is relinquished. Federal 
enforcement Jurisdiction is retained over 
maritime employment in the private 
sector, employment at Tennessee Valley 
Authority facilities and on all military 
bases within the State, as well as any 
other properties ceded to the United 
Stales go\"emment- Federal jurisdiction 
remains in effect with respect to the 
Federal government employers and 
employees. 

EFFECTIVE DATE: June 13.1985. 

FOR FURTHER INFORMATION CONTACT: 
lames Foster. Director. OfRce of 
Information and Consumer Affairs. 
Occupational Safety and Health 
Administration. U.S. Department of 
Ubor. Room N-3837, 200 Constitution 
Avenue, NW., Washington, D.C 20210. 
Telephone (202) 523-8148. 
SUPPLEMENTARY INFORMATION; 

Introduction 

Section 18 of the Occupational Safety 
and Health Act of 1970 (the •'Act'*) 
provides that States which desire to 
assume responsibility for the 
development and enforcement of 
occupational safety and health 
standards may do so by submitting, and 
obtaining Federal approval of. a State 
plan. Procedures for State plan 
submission and approval are set forth in 
regulations at 29 CFR Part 1902. If the 
Assistant Secretary, applying the 


criteria set forth io section 18(c) of the 
Act and 29 CFR 1002.3 and 19024. finds 
that the plan provides or will provide for 
Stale standards and enforcement which 
are ^^at least as effective*' as Federal 
standards and enforcement, initial 
approval is granted. 

A State may commence operations 
under its plan after this determination is 
made, but the Assistant Secretary 
retains discretionary Federal 
enforcement authority during the initial 
approval period as provided by section 
l^e) of the Act. A Stale plan may 
receive initial approval even tho^, 
upon submission, it does not fully meet 
the criteria set forth In 29 CFR 1902.3 
and .4 if it includes satisfactory’ 
assurances by the State that it will take 
the necessary "developmental steps" to 
meet the criteria within a 3-year period. 
29 CFR 1902.2(b). The Assistant 
Secretary publishes a notice of 
"certification of completion of 
developmental steps" when all of a 
State's developmental commitments 
have been satisfactorily met. 29 CFR 
1902.34. 

When a State plan that has been 
granted initial approval is developed 
sufficiently to warrant a suspension of 
concurrent Federal Enforcement 
activity, it becomes eligible to enter into 
an "operational status agreement" with 
OSHA. 29 CFR 1954,3{f). A State must 
have enacted its enabling legislation, 
promulgated State standards, achieved 
an adequate level of qualified personneL 
and established a system for reveiw of 
contested enforcement actions. Under 
these voluntary agreements, concurrent 
Federal enforcement will not bo 
initiated with regard to Federal 
occupational safety’ and health 
stan^rds in those issues covered by the 
Slate plan, where the State program is 
pnn’iding an acceptable level of 
prolecliorL 

Following the initial approval of a 
complete plan, or the certification of a 
developmental plan, the Assistant 
Secretary must monitor and evaluate 
actual operations under the plan for a 
period of at least one year to determine, 
on the basis of actual operations under 
the plan, whether the criteria set forth in 
section 16(c) of the Act and 29 CFR 
1902.3.1902 4 and 1902.37 are being 
applied. An aftirmative determination 
under section 18(c) of the Act (usually 
referred to as "final approval" of the 
State plan) results in the relinquishment 
of authority for Federal concurrent 
jurisdiction in the State with respect to 
occupational safety and health iisues 
covered by the plan. 29 U.S.C. 667(e). 

An addtional requirement for 
approval consideration Is that a State 
must meet the compliance staffing 


levels, or benchmarks, for safety and 
health compliance officers established 
by OSHA for that State. This 
requirement stems from a 1978 Court 
Order by the U.S. District Court for the 
District of Columbia (AfL-C/O v. 
MorshaH C.A. No. 74-406). pursuant to 
a U.S. Court of Appeals decision, that 
directed the Assistant Secretary to 
calculate for each State plan state the 
number of enforcement personnel 
needed to assure a "fully effective" 
enforcement program. 

History of the Kentucky Plan 

On November 27,1972, Kentucky 
submitted an occupational safety and 
health plan in accordance with section 
18(b) of the Act and 29 CFR Part 1902. 
Subpart C. and on March 5.1973. a 
notice was published in the Federal 
Register (38 FR 5955) concerning 
sul^ission of the plan, announcing that 
initial Federal approval was at issue 
and offering interested persons an 
opportunity to submit data, views and 
argnments concerning the plan. 
Comments were received from the 
United States Steel Corporation. In 
response to these comments, as well as 
to OSHA's review of the plan 
submission, the State made changes in 
its plan which were discussed in the 
notice of initial approval. On July 31. 
1973. the Assistant Secretary published 
a notice granting initial approval of the 
Kentucky plan as a developmental plan 
under section 18(b) of the Act (38 Fr 
20322). The plan provides for a program 
patterned in most respects after that of 
the Federal Occupational Safety and 
Health Administration. 

The Secretary of the Kentucky l^bor 
Cabinet (formerly the Kentucky 
Department of Labor) is designated as 
having responsibility for administering 
the plan throughout the State. The plan 
provides for the adoption by Kentucky 
of standards which are at least as 
effective as Federal occupational safety 
and health standards, including 
emergency temporary standards. The 
plan requires employers to do 
overythifig necessary to protect the life, 
safety and health of employees and to 
comply with all occupational safety and 
health standards promulgated by (he 
agency. Employees are likewise required 
Io comply with standards applicable to 
their conduct. The plan contains 
provisions similar to Federal procedures 
for, among others, imminent danger 
proceedings, variances, safeguaids to 
protect trade secrets, and employer and 
employee rights to participate in 
inspection and review proceedings. The 
State at on time included coverage of 
private sector maritime employment 
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within the scope of its plaii. fioweviir. 
effective |ami«ty Z 1985. Kentucky 
indicated its intent io disoontamie 
coverage of the raaritiine issne. llie 
State continues to provide coveruge to 
Stale and local government empioyces 
engaged in fnariiime actmties. Appeals 
of citations, penalties and abatement 
periods are beard by the Kentucky 
Occupational Safety and lleaHh Review 
Commission. Decisions of the Review 
Commission may be appealed to the 
Franklin Circuit Court 

The notice of hdtml approval noted 
one raaior distinction between the 
Federal and Kentucky programs. Under 
the Kentucky program, employees have 
the right to contest terms and conditions 
of cilations as well as abatement dates 
whereas Federally employees may only 
object to the established abatement 
periods. 

The Assistant Secretary's initial 
approval of the Kentucky developmental 
plan, a general description of the plan, a 
schedule of required developmental 
steps and a provision for discretionary 
concurrent Federal enforcement during 
the period of initial approval were 
codified in the Code of Federal 
Regulations 129 CFR Part 1952. Stibparl 
Q: 38 FR 20322 (|uly 31.1973)). 

In accordance with the Slate*8 
developmental schedule, all major 
strucluml components of the plan were 
put in place and appropriate 
documentation submitted for OSUA 
approval during the three-year period 
ending )u!y 31.1976. These 
"developmental steps" hicluded 
amendments to the Kentucky 
Occupational Safety and Health Act. 
promulgation of State occupational 
safety and health standards and 
progntm regulations. dev*elopment of a 
public employee program, etc. In 
completing these developmental steps, 
the State developed and submitted for 
Federal approval all components of its 
enforcement program including, among 
other things, field operations manuals, 
miinagemcfit information system, merit 
staffing system, and a safely and health 
poster fcM' private and public employees. 

These submissions were carefully 
reviewed by OSHA: after opportunity 
for public comnient and modification of 
State submissions, where appropriate, 
the major plan elements were approved 
by the Aamatanl Secretary as meeting 
the Griteria of section aa of the Act and 
29 Q-'R 1902.3 and 1902.4. The Kentucky 
subpart of 29 CFR Part 1952 was 
amended to refiect each of these 
approval determinations (see 29 CFR 
19SZ2341. 

During 1974. OSHA entered into an 
operational status agreement with the 
Stale of Kentucky. A Federal Registar 


notice was publislu'd on lanuary B. 1075 
(40 FR 1S12). anootmdng the signing of 
the agreeraent Under the Hams of that 
agreement. OSHA voluntarily 
suspended the application of concurrent 
Federal cnfurcjemeat authority with 
regard to Federal occupational safety 
and health standards in all issues 
covered by the Kentucky plan. 

On February 8.1980. in accordance 
with procedures at 29 CFR 1902.34 and 
1902.35. the Assistant Secretary certified 
that Kentucky had salisfactortly 
completed all developmeulal steps (45 
FR 8596). ki certifytxtg the plan, the 
Assistant Secretary found the structural 
features of the program—the statute, 
standards, regulalions. and w'Hltcn 
procedu.*^B for administering the plan— 
to he at least as effective as 
corresponding Federal provisions. 
Certiricatioo does not enlial findings or 
conclusions by OSHA concerning 
adequacy of actual plan performance. 

As has already been noi^ OSl lA 
regulations provide that oe]iiru:ation 
initiates a period of evaluation ond 
nH>niloring of State activity to 
determine, in accordance with section 
18(e) of the Act. whether the statutory 
and regulatory criteria for State plaiu 
are h(;ing applied in actual operstioiis 
under the pian and whether final 
approval should be granted. 

History* of the Benchmarks Issue and the 
Proposed Revised Benchmarks for 
Kentucky 

77te 1960 Benchwariut 

Section ia(c)(4) of the Act and 29 CFR 
1902.3(h) require Stale plans to provide 
a sufificieni number of adequately 
trained en f orcement personnel 
necessary for the enforcement of 
standards. OSHA implements this 
requirement by calculating for each 
State plan State a required staffing level 
or "bcmchmark.** A 1978 Court of 
Appeals decision and resulting District 
Court order place special requirements 
upon OSHA in determining what 
staffing levels are appropriate in a 
particular plan Slate. Prior to 1978, 
OSHA's criterion for staffing required 
that Stales maintain a level of 
enforcement staffing **at least as 
effective as" that which OSHA could 
provide in the State If no plan w^ere m 
effect In 1974. the AFL-CIO challenged 
this criterion in the U.S. District CouH 
for the District of Columbia. The District 
Court initially held that OSHA's "at 
least as effective as" lest for State 
staffing was appropirate under the Act 
lAFL-CJO V. Brennan, 390 F. Supp. 972 
(Di^.C. 19751). How'ever, in 1978 the 
U.S. Court of Appeals for the District of 
Columbia Circuit reversed this Ruling 


[AFUCfO V. Mamhall 570. F. 2d 1031) 
(D.C. Cir.. 1976)). The Court of Appeals, 
noting the absence from sections 1B(c)|4| 
and (JH of tbo Act of the "at least as 
effective as" language found elsewhere 
in section 18(c). and calling attention to 
If^gtslartve history anticipating that 
States would provide the steffirTg and 
funding "necessary to do the job." found 
that the direct State-to-Federal 
numerical comparisons previously used 
to calculate benchmarks were 
inappropirate. hrstead. the Court held, 
the ^cretary must establish "criteria 
that are part of an articulated plan to 
achieve a fully effective enforcement 
effort at some point in the foreseeable 
future." 570 F, 2d. 1042. The case wni 
remanded to the District Court fur entry* 
of an order directing the development of 
benchmarks consistent with the Court of 
Appeals decision, attainment of which 
would be required for final approval of 
Stale plans under section 18(e). Ifie 
District Court order, issued December 5. 
1978. directed the Secretary inter aUa to 
develop benchmarks for "fully effective" 
staffing taking into account certain 
factors set forth in the order; to develop 
for each Stale a tlmetal)le for reaching 
these benchmarks within five years; and 
to develop procedures and criteria for 
future revisions of benchmarks In light 
of new data, information, or other 
considerations. The Court retained 
jurisdiction for period of five years to 
reveiw action taken by the Secretary in 
implementing the Order. The case was 
dismissed in 1984 but the substantive 
provisions of the Order pertaining to 
benchmarks remain in effect 
The first benchmarks produced by 
OSHA under the Court Order were the 
result of a two-year proicct culminating 
in the filing of a Report to the Court on 
April 25,1900, The AFL-CIO stipulated 
at that time that OSHA's Report 
including the basic formula for deriving 
the benchmarks, was a "satisfactory 
response" to the Courfs Order, 
iHte 1960 Report set forth a detailed 
description of the methods and data 
sources used in calculattng the 
benchmarks. An important feature of the 
Report is the basic benchmark formula, 
under which estimates of the number of 
each type of inspection (generul 
schedule, mobile, compliant, accident, 
follow-up. public sector) required 
Biunially are added together; the sum of 
these inspections is then divided by a 
"ulHisation factor" (the number of hours 
an inspector has available to devote to 
enforcement activities) to produce the 
required number of inspectors. 

Supplying the data necessary for each of 
the "building blocks" in this formula is a 
complex process. Some of the required 
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information is essentially objective and 
performance-related. In 1?)80, some of 
this data was derived from State- 
specific sources but in many instances 
data reSecting Federal historical 
experience rather than State experience 
was used. Since 1980, the melhc^s and 
assumptions on which the data for 
calculating these initial benchmarks 
wore based have been the subject of 
intense examination by OSHA. the 
National Advisory Committee on 
Occupational Safety and Health 
(NACOSH), the U.S. Congress and 
individual State plan States. 

The methodology used in 1960 
assumed a need for universal coverage, 
i.e. general schedule inspections In 
every single worksite in every industry 
within a State regardless of 
hazardousness or past inspection 
history; such coverage is not required by 
the 1978 Court Order, is not consistent 
with the intent of the Occupational 
Safety and Health Act of 1970. and is 
not justified in light of the actual 
experience of OSHA and the States in 
designing effective enforcement 
programs. (The majority of serious 
injuries and illnesses occur within a 
relatively small subset for the nation^s 
workplaces^ Moreover, in many States 
the resulting benchmarks were so high 
that sufficient numbers of qualified 
personnel were not likely available 
nationwide to meet the combined States’ 
increased stofOng requirements. Finally, 
important components of a fully 
effective cnforcemen program, such as 
special emphasis programs for high- 
hazard local industries, or exemption 
programs for participation in 
consultation or voluntary compliance 
programs, were not factored into the 
1980 benchmark formula. 

The 19S4 Benchmark Revision Process 

Based on its own analysis and the 
concerns raised by NACOSH and the 
individual States. OSHA determined in 
1983 that a comprehensive review and 
revision of the 1980 benchmarks was 
warranted. The District Court's 
December 5.1978 order in AFL-CIO v. 
Marshali directed OSHA, in developing 
a comprehensive plan for calculating 
benchmarks, to provide a “procedure for 
revision of these benchmarks and 
funding criteria to reflect new data, 
information or other relevant 
considerations, including Congressional 
action in response to benchmarks 
previously established, which indicates 
that different levels should be set in a 
State, several States or all States.” In 
compliance with the Court Order, the 
1980 Report to the Court described in 
some detail several possible means of 
revising benchmarks. These include 
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unilateral revision by the Department of 
Labor (and indeed the Department 
stated its intent to initiate such a 
revision in light of whatever new data or 
experiences might become available 
during the first two years of 
implementation of the new benchmarks 
(pp. 34-5)). and revision in response to 
petitions by individual States for change 
in their benchmarks and State requests 
for revision based upon State-specific 
information (p. 22). The revision 
undertaken by OSHA involved a joint 
effort by OSHA and the State plan 
States, and is in e^ect a hybrid of the 
two types of revisions just discussed. 

Legal authority for the present 
revision project is derived &om the 
District Court's 1978 order, and therefore 
the criteria applicable to the revisions 
are the same as those applicable to the 
1980 benchmarks. In particular, the 
revision process is consistent with the 
"fully effective” concept announced by 
the Court of Appeals in AFL-CIO v. 
Marshall and incorporated in the 1978 
District Court order. Comparison of 
Federal and State staffing patterns—the 
"at least as effective as” methodology 
rejected by the Court of Appeals—has 
been carefully avoided at all steps of the 
process. Instead, the focus of the 
revision process has been to design and 
construct a realistic and reliable 
measure of the enforcement needs of 
each State. 

The 1978 Court Order requires that 
benchmarks be determined on the basis 
of the "best information and techniques 
currently available,” and that OSHA 
provide an explanation of the 
assumptions, techniques and sources 
used in calculating them. Factors set 
forth in the order as required to be 
considered include the number of 
employers and employees in the State: 
the anticipated number of accident, 
complaint, and follow-up inspections 
required: and the numb^ of inspections 
an inspector can reasonably be required 
to perform. The Court Order provides 
relatively broad discretion and requires 
extensive application of professional 
judgement by OSHA in evaluating the 
need for genera! schedule inspections 
within a State, requiring OSHA to 
determine the number of general 
inspections that should be conducted 
annually "to provide proper coverage” 
both in safety and health. In determining 
an appropriate annual number of 
general schedule safety Inspections, the 
Court Order specifies that consideration 
is required of the State's ability to 
allocate inspectors efficiently according 
to a scheduling system which analyzes 
past injury experience to ascertain those 
employers or groups of employers most 


likely to have hazards which could be 
eliminated by inspection. In health 
similar consideration must be given to 
the State's ability to allocate inspectors 
based on the potency and toxicity of 
substances In use in the State, the extent 
of employee exposure to and use of 
toxic substances by individual 
employers or groups of employers, and 
the extent to which hazardous 
exposures can be eliminated by 
inspection. 

The Benchmark Formula 

In order to effect a comprehensive 
review and revision of the benchmarks, 
in August. 1083. the State plan designees 
formed a Benchmark Taskgroup to work 
with OSHA. The Taskgroup consisted of 
the members of the Board of Directors of 
the Occupational Safety and Health 
Slate Plans Association (OSHSPA) or 
their representatives from five States: 
Hawaii. Wyoming. Michigan. 
Washington and South Carolina. 

From its inception, the Taskgroup in 
accord with the terms of the 1980 Report 
agreed that the basic benchmark 
formula used in 1980 was conceptually 
sound. However, certain modifications 
to the data inputs used in 1980 were 
necessary to incorporate, wherever 
available. State-specific data and to 
build flexibility into the formula to 
accommodate differences among States. 
The Taskgroup decided on an approach 
that established initial general schedule 
fixed site safety and health inspection 
universes for each State that would 
provide proper program coverage for 
high hazard establishments within a 
State. These universes would be 
calculated in the same manner for all 
States but would be based on State- 
specific data. For safety, the Taskgroup 
chose an initial general schedule 
inspection universe of large 
establishments (greater than ten 
employees) in private sector 
manufacturing Standard Industrial 
Classifications (SICs) whose State- 
specific Lost Workday Case Injury Rate 
(LWCIR) as determined by the Bureau of 
Labor Statistics Annual Survey of 
Occupational Injuries and Illnesses was 
higher than the overall State LWCIR. 
lliese establishments were to be 
inspected biennially. For health, the 
Taskgroup chose an initial general 
schedule inspection universe of large 
establishments (greater than ten 
employees) with potential for exposure 
to health hazards based on a ranking 
system incorporating the most current 
available data on industrial exposures 
to regulated substances (the National 
Occupational Hazards Survey (NOHS) 
published In 1977), and number of 
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workers exposed to soch health hazards 
in each SUite s industries, llicse 
estahlishmeiits were to be inspected 
ooce every three years. After the 
estublishmcnt of these initial fixed site 
inspection universes, the universes 
could be adjusted by cwch State in 
accordance wUh a number of different 
adjiistnuml factors (additions and 
subtractions), the burden being on each 
Stale to justify the adfustmcnls it chose 
to make using State-specific data and 
rationales. However, in no caiu^ could 
the State reduce the absolute size of the 
instial universe. 

OSH A believes this approach is 
appropriate because H is based on 
uniform methodology yet ina>rporates 
State-specific data and policies to reflect 
differences among the States. Because of 
the w ide variety among Statiui in 
program experience, policies, and data 
used to identify hazardous 
establishments* the adjiisUneni factors 
are defined in a manner sulfkaenlly 
flexible to accommodate this diversity 
and ensure that the benchmarks 
accurately reflect the best u\‘ailable 
information from each Stale. This 
approach also allows States to allocate 
sufneieo! staff for additional special 
pnigram emphases beyond those 
required fur proper program coverage, 
that are responsive to local needs and 
philosophies. 

AH other camponcnls of the proposed 
benchmark formula are us the>‘ were In 
IStltO except that accident Inspections 
are added as a separately calculated 
component rather than being subsumed 
within general schedule inspections. The 
major diffcfrence Is that the computation 
of eatfh component is based on State- 
speciCc data rather than Fcdontl 
averages. The benchmarks arc 
de%x4oped fn terms of full time 
ecpihmlenl Safety and Health 
Compliance Personnel, as The Taskgroup 
recognized that many inspection 
functions could be performed 
qualified trchnidims and cross-trained 
peisonnel. (Supervisorj^ personnel, 
except to the extent that they spend 
hme doing actual field inspections, 
cannot be nsed to fulfill the benchmark 
requiremenU.) 

Tho Dmichaiark Timelabie 

As provided by tbi; 19^ Court Order. 
09iA iiKduded in the 1980 Hepori to the 
Coort, a schedule which required States, 
not yet meeting the benchmarks, to 
allocate additional staff each year 
ijquivaleQt to 20% of the diffmmot 
lietween existing staff leveb and 
brnckroark levels (in effect a 
mandutoiy' five-year timetable for 
reaching the *^tly effective*' staffing 
Icvds (pp. 30-32)). Howewr. ns a matter 


of practical necessity, the 15^ Report 
also provided tlmt States were required 
to complete an annual "brnchmark 
step** only when additional funds were 
made available by Congress to fund the 
Federal share of 84ich staffing increase. 
Absent such additional funding, the 
timetable would in effect be 
recalculated and the time for full 
implementatkio of the benchmarks 
proportionately delayed. Since 1980. 
thera has boen no increase in the 
amount of funding made avatlablc by 
Congress for State staff, and thus the 
five-year timetable projected in 1980 
never began to run. The above described 
provtsioiis of the 1980 Report will 
continue to apply to any approved 
revisions to the benchmarks. States 
which do not meet the re\ised 
benchmarks will still be required to 
move toward benchmark levels in 
aitnua! increments amounting to 20% of 
the difference between existing staff 
and the revised benchmarks, subject to 
the availability of matching Federal 
funds. 

Propaeed Revrsed Benvhntarks for 
Kentucky 

Pursuant to the initialive begun In 
August 1983 by the State plan designees 
as a group with OSHA and in accord 
with the formula and general priodples 
established by that gnutp for individual 
Slate revision of the benchmarks, 
Kentucky reassessed the staffing 
necessary for a **fully effective** 
occupational safety and health program 
in the Stale. In September 1984 
Kentucky in conjunction with OSHA 
compicfted a review of the components 
and requirements of the 1980 compliance 
staffing bcnchm&iks established for 
Kentucky (staff of 35 safety and 53 
health compliance officers). This 
reuBsesament resulted in a proposal to 
OSI lA. of a revised compliance staffing 
benchmark of 23 safety and 14 health 
compliance officers. 

Itistoiy of lha Present PtoocKxiiogs 

Procedures for final approval of Stale 
plans are set forth at 29 CFR Part 1902. 
Sobpiirt D. On (anuary 18.1965. the 
Occupational Safety and Health 
Administration published notice of its 
proposal to approve revised compliance 
staffing bcnclunarks for Kentucky and 
the resuHant eligibility of the Kentucky 
State plan for d^rmination under 
section 18(e) of the Act as to whether 
final approval of the plan should bo 
granted (50 FR 2454). The determination 
of eligtbiiity was based on monitortng of 
Slate operations for at least one year 
following cerliftcatuin. Stale 
paitidpation in the Federal-Slate 
Unified Management information 


System, and staffing which meets the 
proposed revised State staffing 
benchmaiks. 

The jamtary 18 Federal Register notice 
set forth a general description of the 
Kentucky plan and summarized the 
results of Federal OSHA monitoring of 
State operations during the period from 
October 1962 through March 1984. In 
addilion to the information set forth In 
the notice itself. OSHA submitted, as 
pari of the record in Ihis rulemaking 
proceeding, extfmsive and detailed 
exhibits documenting the plaa Including 
copies of the State legislation, 
administrative regulations and 
procedural monu^ under which 
Kentucky operates its plan, and copies 
of ail previous Faderai Register notices 
regarding the plan. 

A copy of the October 1962-Murch 
1984 Evaluation Report of the Kentucky 
plan (*T8lc) Evaluation Report**), which 
was extensively summarized In the 
lanuury 16 proposal and which provided 
the principal factual basis for the 
proposed t8(e) determination, w-as 
included in the record (Ex. 3-4). Copies 
of all 05^IA evaluation reports on the 
plan since its certification as having 
complied all developmental steps were 
made part of the record. 

*rhe January 16 Federal Register also 
contained notice of the Occupational 
Safety and Health Administration*s 
proposal to approve revised compliance 
staffiivg benchmarks for Kentucky. A 
detail^ description of the methodology 
and State-apedflc information used to 
develop tho revised compliance staffing 
benchmarks for Kentucky was included 
in the notice. In addition. OSHA 
submlttedL as a part of the record 
(Docket No. T-009). Kentucky's detailed 
suboilssioQ containing both a narrative 
explanation and supporting data. A 
summary of the benchmark re\'ision 
process was likewise set forth in a 
separate Federal Register notice on 
(amiary 16.1965. concernsng the 
Wyoming State plan (50 KR 2491). An 
informational re<x>rd was established in 
a separate docket (No. T-016) and 
contained backgroiuxd information 
relevant to the lienchmark issue in 
general and the current benchmark 
revision process. 

To assist and encxiurage public 
participation in the bendmwrk revision 
process and 18(o) determinatioa. copies 
of the complete record were maintained 
in the OSIIA Doedeel Office hi 
W'aidttngton. DXI.. In the OSHA Rcgkm 
IV Office in Atianta. Georgia, and the 
office of the Kentucky Labor Cabinet in 
PTankfort Summaries of the Jannary 16 
proposal, irith an invitation for public 
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communts were published in Kentucky 
on/or before |anuary 28,1985 (Ex. 5), 

The January 16 proposal invited 
interested persons to submit, by 
February 20 (subsequently extended to 
March 22,1905. 50 FR 6958, in response 
to a request from James N. Ellenberger, 
Department of Occupational Safety, 
fiealth and Social Security, AFl^IO) 
written comments and views regarding 
the Kentucky plan, whether the 
proposed revised compliance staffing 
benchmarks should be approved, and 
whether final approval should be 
granted. Opportunity to request an 
informal public hearing on the Issue of 
final approval was likewise provided. 
Five comments were received in 
response to these notices. All five 
comments were from organized labor. 
No requests for an informal hearing 
were received. 

Summary and Evaluation of Comments 
Ref*.ei\ ad 

During this proposed rulemaking 
OSHA has encouraged interested 
members of the public to provide 
information and views regarding 
operations under the Kentucky plan, to 
supplement the information already 
gathered during OSHA monitoring and 
evaluation of plan administration and 
regarding the proposed revised 
compliance staffing benchmarks for 
Kentucky. 

In response to the January 16 Federal 
Register notice, OSHA received 
comments from the Kentucky Stale 
Building and Construction Trades 
Council—AFL-<)10. Jerry Hammond, 
Executive Secretary (Ex. 4-2); United 
Steelworkers of America—AFL-CIO 
(Local No. 1865, USWA), Garry E. 
Mrfssie, President, and Homer B. Moore, 
Jr. Chairman. Safety Committee (Ex. 4- 
3): Ashland Area Labor Council—AFL- 
CIO. Bob Kirtz, President (Ex. 4-4); 
American Federation of Labor Congress 
and Industrial Organizations (AFL- 
CIO). Margaret Seminario, Associate 
Director, Department of Occupational 
Safely, Health and Social Security (Ex. 
4-5); United Steelworkers of America, 
AFL-CIO (USWA). Mary Win O’ Bricn. 
Assistant Ckneral Counsel (Ex. 4-6). 
Secretary of the Kentucky Labor 
Cabinet, john C. Wells, responded to the 
public comments (Ex. 4-7). 

Three Slate labor organizations, 
affiliated with the AFL-CIO, Kentucky 
State Building and Construction Trades 
Council; United Steelworkers of 
America (Local No. 1865, USWA): and 
Ashland Area Labor Council, expressed 
their general support for approval on the 
grounds of State competence, 
responsiveness, and specific knowledge 
of local conditions (Exs. 4-2; 4-3 and 4- 


4). The State Building and Construction 
Trades Council praised the Kentucky 
program for its efficiency and 
effectiveness. Local No. 1865, USWA, 
commented on the Kentucky program’s 
success in tailoring its efforts to fit the 
needs of Kentucky workers. In addition, 
the USWA local union supported 
approval of Kentucky’s proposed 
revised benchmarks as meeting or 
exceeding the requirements of the Court 
Order and providing the staff necessary 
for an effective program in Kentucky. 
Tlie Ashland Area Labor Council 
expressed support of Kentucky’s efforts 
and indicated that the workers of 
Kentucky will be better served under 
State enforcement authority. 

The United Steelworkers of America, 
commented extensively on the 
benchmark revision process with 
particular reference to Kentucky’s 
proposed revision. Although the USWA 
opposed approval of the revised 
benchmarks, they nevertheless 
indicated their support of Local No. 
1865*8, USWA. conclusion that the 
actual operation of the State Program is 
considered effective. 

The AFL-CIO indicated opposition to 
approval of the proposed revised 
benchmarks for Kentucky and therefore 
opposed the granting of final State plan 
approval. Some of the AFL-CIO’s 
comments were directed toward 
OSHA’s system for monitoring and 
evaluation of State plans and the 
requirements that a State must meet to 
be eligible for final approval. 

The evaluation of the Kentucky plan 
was conducted in accordance with 
OSHA’s new State plan monitoring and 
evaluation system. This system uses 
statistical data to compare Federal and 
Slate performance on a number of 
criteria, or measures. Significant 
differences between the two are 
evaluated to determine whether these 
differences, viewed within the 
framework of overall State plan 
administration, detract from the State’s 
effectiveness and potentially render it 
less effective than the Federal program. 

The AFL-CIO expressed concern that 
Federal OSHA’s monitoring system with 
its reliance on statistical indicators fails 
to accurately reflect the overall conduct 
of the State program and tries to limit 
those areas of Slate performance which 
exceed OSHA's enforcement efforts in 
several areas. However. OSHA never 
intended that superior performance 
would result in any negative conclusion. 
Statistical outliers display differences, 
not necessarily deficiencies. If further 
review related to an outlier determines 
stronger Stale performance, clearly no 
negative determination will be made. 


The AFL-CIO also commented on 
specific State performance issues. These 
comments are addressed in the 
appropriate sections of the Findings and 
Conclusions portion of this notice. 
Kentucky Slate designee. John C. Wells, 
responded to the concerns expressed by 
the AFL-CIO and the United 
Steelworkers on both the benchmark 
issue and Stale-specific performance. 

The majority of comments from the 
American Federation of Labor and 
Congress of Industrial Organizations 
(AFL^IO) and the United Steelworkers 
of America (USW’A or “Steelworkers’*) 
dealt with their objections to the 
benchmark revision process. While a 
portion of these comments specifically 
addressed the Kentucky benchmarks, 
their principal focus of concern was the 
formula developed by OSHA and the 
Benchmark Taskforce as described In Its 
1984 Report for determining the 
proposed revised benchmarks. 

At several points in their comments 
both the AFL^IO and the Steelworkers 
criticized the benchmark formula as 
permitting the States too much 
discretion in determining which 
industries, in addition to those in the 
initial universe, should be included in 
the State’s total inspection universe. 

This discretion, the unions assert may 
result in coverage which is ’’unequal'* 
and ’’diverse” from State to State (Ex. 4- 
5; 4-6). *1110 formula used in deriving the 
revised benchmarks properly requires 
all States to assume a uniform workload 
(coverage of the initial universe is 
required of all States) while at the same 
time permitting States which can 
demonstrate special enforcement needs 
to address those needs. It must be 
emphasized that the 1984 formula does 
not. as the comments assert, leave the 
States free to extend or constrict basic 
universal coverage at random. All 
proposed adjustments to initial universe 
coverage must be justified by the State 
submitting the proposal for OSlM's 
approvoL and the absolute size of the 
initial universe may not be reduced 
(1984 Benchmark Report, pp. 2a 36). The 
formula does indeed provide a uniform 
methodology for determining proper 
program coverage for specific industries 
within a State, by requiring use of 
objective data such as State-specific 
injury rates or the number and type of 
violations found by the State in previous 
inspections of that industry. 

Such a State-by-State adjustment 
procedure is not a new idea in the 
benchmark proceedings and, in fact, the 
need for a State specific adjustment was 
pointed out by OSHA in the 1980 Report 
to the Court {1980 Benchmark Report 
pp. 35-37). The adjustment procedure 
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used in the present benchmark revision 
procedure is entirely consistent with the 
District Court’s order in AFI-CIO v. 
Marshall (Ex. 2). Indeed, the order 
provides that different levels may be set 
for ’*a Stale, some States, or all Slates** 
(p. 3). The failure of the earlier 
benchmark formula to accommodate the 
special program needs of States or to 
take into account State-specific data 
clearly demonstrating such needs has 
repeatedly been criticized and was a 
major reason for OSMA*s decision to 
undertake the present revision. The 
unions object that under the 1984 
formula an industry group may be 
included in the routine inspection 
universe in one State but excluded in 
another. However. States differ not only 
in industrial mix but. within a given SIC- 
code. States may differ widely in 
average establishment size, type of 
processes used, oge of facilities, and a 
host of other details which are not 
reflected in a worksile*8 SIC-code 
designation. As a result, the injury/ 
illness experience in an industiy may 
also vary from State to State. Such 
differences arc. in OSHA’s judgement, a 
valid reason for relying on State-specific 
data whenever available in determining 
the makings of a State*s general 
schedule inspection universe. The 
makings of each State's universe 
necessarily will vary but in OSHA*8 
view, identical coverage is not a prime 
criterion under the 1980 District Court 
order. Instead, the order requires that 
benchmarks be based on **the best 
currently available information and 
techniques** and must take into 
’’consideration a State’s ability to 
allocate inspectors efficiently according 
to a scheduling system which analyzes 
past injury experience to ascertain those 
employers or groups of employers most 
likely to have hazards which could be 
eliminated by inspection” [Order, 

pp. 1-2). 

The AFL-CIO criticizes the initial 
inspection universe posited by the 1984 
benchmark formula as providing 
inadequate coverage and as being a 
’’radical alteration of earlier methods of 
calculating benchmarks” (AFL-CIO, pp. 
3-5). The basic concept used in the 
present revision process—determination 
of a uniform ''initial universe” for each 
State, with subsequent State-specific 
adjustments to reflect specific 
conditions and needs shown to exist in 
that State—is indeed a departure from 
the 1980 methodology. The changes in 
benchmark methodolog>% however, 
reflect the increased sophistication with 
which occupational safety and health 
professionals—whether Federal or 
State—approach the task of scheduling 


workplaces for inspection. An 
assumption widely held in the 1970*8 
was that compliance with occupational 
safety and health standards could be 
attained and illness and injury rates 
reduced by conducting general schedule 
inspections at worksites randomly 
selected from as large as possible a 
universe, without regard to the relative 
hazardousness of particular workplaces 
or industries or the likelihood that 
violations might be found or corrected 
as a result of a compliance inspection. 
By the early 1960*8. however, the 
concept of universal coverage has 
largely been replaced as a tmsis for 
planning scheduled inspections for 
several reasons. Years of experience in 
managing safety and health enforcement 
programs, both State and Federal, have 
shown that inspections of worksites in 
low hazard categories frequently 
achieve no meaningful results: typically, 
fewer serious hazards are found and 
corrected than would have been the 
cose in a workplace shown to be in a 
higher-hazard category. OSHA. as well 
as most State programs has rejected this 
"universal coverage” concept In favor of 
far more precise targeting systems 
which permit general schedule 
inspection resources to be devoted to 
workplaces where an inspection is most 
likely to result in the correction of 
serious hazards. The trend toward 
increased selectivity in enforcement 
scheduling is appropriately reflected in 
the 1984 benchmark methodology. 
Identifying for each State an initial 
universe of high-hazard industries 
where regular scheduled inspections 
should be conducted is a necessary and 
rational first step in determining the 
enforcement workload which the State 
plan must undertake. 

But it is quite erroneous to assume, as 
the comments seem to do. that exclusion 
of an industry group from this baseline 
inspection-planning universe means that 
no inspection can or will be conducted 
therein. First, decisions reached or 
assumptions made in determining a 
State’s theoretical workload for 
benchmark purposes are not binding on 
the State in scheduling specific 
employers for an enforcement visit. The 
initial universe is not in itself a targeting 
system but rather a method for 
determining a reasonable estimate of 
workplaces with industrial exposures 
likely to produce hazards. (See 1980 
Report to the Court, pp. 27-28; 1964 
Benchmark Report, pp. 17-18.) Second, 
the 1984 benchmark formula specifically 
provides for ”add-ins” to the initial 
inspection universe where injury rates 
or prior enforcement experience in an 
industrial category in the State 


demonstrate that general schedule 
coverage would be appropriate [1964 
Benchmark Report, pp. 28-28). Finally, it 
should be remembered that the general 
schedule inspection universe relates 
only to routine inspection. All State plan 
States retain the responsibility for . 
responding to hazards identified by 
employees who Hie safety and health 
complaints, as a result of accidents, etc^ 
without regard to whether or not the 
workplace is subject to general schedule 
inspections. 

The AFL-CIO and Steelworker 
comments express the similar concern 
that revised benchmarks are in most 
cases lower than the staffing levels 
allocated by the States in 1980 as well 
as those projected by the 1980 
benchmarks and that the revised 
benchmarks fail to provide a "fully 
effective” enforcement program as that 
term was used in the District of 
Columbia Circuit’s decision in AFL-CIO 
v. Marshall, The Court of Appeals* 
decision provides no specific criteria 
against which any State’s benchmarks 
can be measured The District Court's 
order on remand, however, provides 
genera) guidance on procedures to be 
used and factors which must be 
considered in developing benchmarks. 
OSHA conducted the 1964 revision 
process according to the procedures set 
forth in the District Court order, and 
proper consideration was given to the 
factors identified in that o^er as being 
relevant. 

The order directed OSHA to take into 
consideration such factors as the 
number of employers and employees in 
a State, the number of hazardous 
industries in a State, and the anticipated 
number of accident, complaint and 
follow-up inspections required. All of 
the factors enumerated in the order have 
been addressed as described In the 1984 
Benchmark Report. 

The union comments imply that 
because in many cases the revised 
benchmarks are lower they are not 
“fully effective” within the meaning of 
the District Court’s order. However, the 
order does not assume or require that 
the initial benchmarks or any revision 
thereto provide a comparative increase 
over past levels. The sufficiency of the 
revised benchmarks to provide proper 
coverage cannot be determined by 
whether they are greater or smaller than 
the 1980 benchmarks or earlier 
enforcement staffing levels. Such direct 
numerical comparison of staffing levels 
is no more valid than was the 
comparison of State to Federal staffing 
under the ”at least as effective” test 
rejected by the Court of Appeals in 1978. 
The objective assigned to OSHA by the 
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Court was, in sum. to measure the 
workload assumed by each State plan 
and to determine, using the best 
available information and techniques, 
but avoiding direct numerical 
comparison, the stafbng needed for fully 
effective coverage. During the revision 
process, scrutiny of each State’s injury 
and illness data, industrial demography 
and enforcement experience has been 
far more detailed than was the case in 
1980. As discussed above, the concept of 
universal routine inspections has been 
replaced by far more sophisticated 
targeting which concentrates resources 
in the relatively small number of 
industries where the majority of 
enforcement'preventable injuries occur. 
These factors have resulted in the more 
realistic staffing requirements resulting 
from the 1984 revision process. 

Both the AFLr-ClO and the 
Steelworkers were critical of the 
formula's use of the National 
Occupational Hazards Survey (NOHS) 
in determining the initial health general 
schedule inspection universe. Tl^ir 
comments noted that OSIIA no longer 
uses NOMS data for its health targeting 
program and that as a result certain 
industries they believe to be hazardous 
were omitted from the States* initial 
universes. OSHA currently schedules 
health inspections based on previous 
Federal inspection experience as 
recorded in OSHA’s Integrated 
Management Information System. This 
system can accurately assess Federal 
experience but such data does not 
rcllect the States* experience and is, 
therefore, not appropriate for use in the 
States* benchmark revision process. The 
NOHS was and still Is the most current 
available national data on industrial 
exposures to regulated substances and 
on the number of workers exposed to 
such health hazards in each State's 
industries. The NOHS data was used in 
developing the 1980 benchmark staffing 
levels for health with the concurrence of 
the AFL-CIO. 

Certain other factors which the AFL- 
CIO and Steelworkers assert should 
have been included in the revision 
process are in fact outside the scope of 
the benchmark requirements set forth by 
the District Court. The AFL-CIO asserts 
benchmark levels should include 
staffing for "whole new emerging areas 
of occupational health concern.** 
musculoskeletal injuries caused by poor 
job design, and clean-up of hazardous 
waste dumps [AFLr^UO, pp. 8-9; see 
also USWA, p. 3). *rhe objective of the 
revision process was to make a 
reasonable calculation of the workload 
to be undertaken by a Slate to provide 
proper program coverage under its State 


plan. It would be difficult if not 
impossible to gauge what, if any. effect 
on inspection resources might be 
created by future health standards. In 
OSHA*s experience, newly promulgated 
Federal standards have never required 
additional Federal compliance staff, 
only supplementary training of existing 
staff. In any case, the Court order docs 
not require, as part of the benchmark 
process, consideration of health issues 
for which there are as yet no standards 
for the States to enforce. 

Certain of the union comments deal 
with issues specific to Kentucky's 
benchmarks. John C. Wells, Secretary of 
the Kentucky Labor Cabinet, responded 
to many of these comments. For 
example, the Steelworkers questioned 
the exclusion of 308 low4iazard 
establishments from the initial health 
universe based on the State's experience 
of finding no serious violations in such 
industries, in light of the 18(e) 

Evaluation Report's Rnding that 
Kentucky found a low percentage of 
serious violations due to a procedural 
error. The State, in its response, points 
out that the procedural problem in 
health was not one of improperly 
classifying violations but of grouping 
them and thus, the State experience of 
finding no serious health violations in 
these industries is valid. 

The AFL-CIO questioned the 
exclusion of certain industries from 
Kentucky's initial general schedule 
inspection universe for safety and 
health. The union asserts that injury 
rates above the State average in some, 
though not alL of those industries as 
well as the presence of specific health 
hazards, should make general schedule 
safety and health inspections 
appropriate. OSHA believes that 
Kentucky has appropriately analyzed 
State-specific data to ascertain what 
groups of employers are or are not likely 
to have hazards which can be 
eliminated by inspections. In safety, the 
few industries with injury rates above 
the State average are in non¬ 
manufacturing. Studies based on three 
years of State enforcement data show 
that the majority of injuries incurred in 
those industries involved causes such as 
motor vehicle collisions, or sprains and 
strains resulting from lilting or 
overexertion, and hence were unlikely 
to involve violations of OSliA 
standards. In health, Kentucky has 
found that inclusion in the initial 
universe of the various Industries 
mentioned in the comments would be 
unnecessary. The majority of these 
industries are included in the safety 
universe and will receive wall-to-wall 
inspection coverage by safety 


compliance officers cross-trained in the 
recognition of healtli hazards. Where 
complex health hazards are identified, a 
health inspection would result. 

Moreover in these industry groups, like 
all workplaces covered by the Kentucky 
plan, the State will respond to employee 
complaints of unsafe or unhcalthful 
conditions. OSHA concurs with the 
State's findings that inclusion of these 
industries in the initial universe is not . 
required for proper program coverage. 

ilie AFL-CIO asserts that Kentucky's 
allocation of enforcement resources to 
health inspections in the public sector 
and to the construction industry, 
because calculated in accordance with 
the Stale actual enforcement history in 
those areas, is inadequate. l*he union 
argues that these industries have not 
been adequately covered in the past but 
provides no data in support of that 
conclusion. Kentucky has submiltcMl 
State-specific data which, although 
admittedly not definitive, show that 
illness rates in construction and in 
public employment are extremely low, 
and thus the best available information 
does not suggest that additional 
emphasis beyond the State's present 
enforcement levels is required for proper 
coverage. Moreover, actual coverage of 
the industries is somewhat more 
extensive than the comments assume. In 
coostnicUoa for example, the Stale 
actually responds to EPA referrals 
regarding asbestos, and cross-trained 
safety compliance officers make 
referrals of potential health problems. 
OSHA finds that the percent of the 
enforcement resources allocated to 
construction and public sector worksites 
is sufficient for fully effective program 
coverage in Kentucky. 

Finally, both the AFL-CIO and the 
Steelworkers allege that the number of 
enforcement personnel now found 
appropriate for a fully effective program 
in Kentucky is lower than the staffing 
levels allocated by the State in 1980 or 
projected for it by the benchmarks 
issued by OSHA in its first effort to 
implement the AFL-CIO v. MarshaU 
Court Order. As indicated earlier, the 
District Court Order on which the 
revision process has been based does 
not assume or require that revised 
benchmarks must provide a comparative 
increase over past levels. The adequacy 
of the revised benchmarks cannot be 
determined by whether they arc greater 
or smaller than the 1980 benchmarks or 
earlier enforcement levels but rather, 
whether, using the best available 
information and techniques, they 
provide the staffing levels needed for a 
fully effective program. In addition. 
Kentucky indicates in its response, the 
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more efficient scheduling of Its current 
stuff has resulted in a level of 
inspections equivalent to that produced 
by a somewhat larger staff in 1980 as 
well as an increase in the number of 
serious violations cited. 

For these reasons, and In light of other 
comments by groups and Individuals 
more directly affected and 
knowledgeable about safety and health 
enforcement needs in Kentucky. OSHA 
believes application of the current 
benchmark formula for Kentucky has 
resulted in staffing levels which result in 
fully effective enforcement in the State 
of Kentucky, 

Findings and Conclusions 
Kentucky Benchmarks 

As provided in the 1978 Court Order 
in AFL^iO v. Marshall, Kentucky, in 
conjunction with OSHA. has undertaken 
to revise the compliance staffing 
benchmarks originally established in 
1980 for Kentucky. OSHA has reviewed 
the State*8 proposed revised 
benchmarks and supporting 
documentation and carefully considered 
the public comments received with 
regard to this proposal, and determined 
that compliance staffing levels of 23 
safety and 14 health compliance officers 
meet the requirements of the Court and 
provide staff su^cient to ensure a fully 
effective enforcement program. 

Kentucky Final Approval 

As required by 29 CFR 1902.41. in 
considering the granting of final 
approval to a State plan. OSHA has 
carefully and thoroughly reviewed all 
information available to it on the actual 
operation of the Kentucky State plan. 
Tliis information has included all 
previous evaluation findings since 
certification of completion of the State 
plan's developmental steps, especially 
data for the period of October 1982 
through Mardi 1984 and information 
presented in written submissions. 
Findings and conclusions in each of the 
areas of performance are as follows. 

(1) Standards 

Section 18(c)(2) of the Act requires 
State plans to provide for occupational 
safety and health standards which are 
at least as effective as Federal 
standards. Such standards where not 
identical to the Federal must be 
promulgated through a procedure 
allowing for consideration of all 
pertinent factual information and 
participation of all interested persons 
(29 CFR 1902.4(b)(2)(iil)): must, where 
dealing with toxic materials or harmful 
physical agents, assure employee 
protection throughout his or her working 


life (29 CFR 1902.4(b)(2)(i)); must provide 
for ^mishing employees appropriate 
information regarding hazards in the 
workplace through labels, posting, 
medical examinations, etc. (29 CFR 
1902.4(b](2)(vi)); must require suitable 
protective equipment, techn olog ical 
control, monitoring, etc. (29 CFR 
1902.4(b)(2)(vii)): and where applicable 
to a product must be required by 
compelling local conditions and not pose 
an undue burden on interstate 
commerce (29 CFR 1902.3(c)(2)). 

As documented in the approved 
Kentucky State plan and OSHA's 
evaluation findings made a part of the 
record in this 18(e) determination 
proceeding, and as discussed in the 
January 16 notice, the Kentucky plan 
provides for the adoption of standards 
and amendments thereto which are 
identical to or at least as effective as 
Federal standards. The State's law and 
regulations, previously approved by 
OSHA and made a part of the record in 
this proceeding (Exs. 2-2 and 2-3). 
include provisions addressing all of the 
structural requirements for State 
standards set out in 29 CFR Part 1902. 

In order to qualify for Hnal State 
approval, a State program must be found 
to have adhered to its approved 
rocedures (29 CFR 1902.37(b)(2)); to 
ave timely adopted identical or at least 
as effective standards, including 
emergency temporary standards and 
standards amendments (29 CFR 
1902.37(b)(3)); to have interpreted its 
standards in a manner consistent with 
Federal interpretations and thus to 
demonstrate that in actual operation 
State standards are at least as effective 
as the Federal (29 CF'R 1902.37(b)(4)): 
and to correct any deficiencies resulting 
from administrative or judicial challenge 
of State standards (29 CFR 
1902.37(b)(5)). 

As not^ in the "18(e) Evaluation 
Report" and summarized in the January 
16.1985 Federal Register notice. 
Kentucky has generally adopted 
standards which are identical to Federal 
standards and additionally has adopted 
State standards for conditions, not 
covered by Federal standards, such as 
Changing and Charging Automotive 
Batteries, Receiving and Unloadfng Bulk 
Hazardous Liquids. Kentucky has 
adopted a Hazard Communication 
Standard identical to the Federal « 

When a State adopts Federal 
standards, the State's interpretation and 
application of such standards must 
ensure consistency with Federal 
interpretation and application. Kentucky 
likewise adopts standards 
interpretations, which are identical to 
Federal. OSHA's monitoring has found 
that the State's application of its 
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standards is comparable to Federal 
standards application. No challenges to 
standards have occurred in Kentucky. 

Therefore, in accordance with section 
18(c)(2) of the Act and the pertinent 
provisions of 29 CFR 1902.3.1902.4 and 
1902.37, OSHA finds the Kentucky 
program in actual operation to provide 
for standards adoption, correction when 
found deficient, interpretation and 
application, in a manner at least as 
effective as the Federal program. 

(2) Variances 

A State plan is expected to have the 
authority and procedures for the 
granting of variances comparable to 
those in the Federal program (29 CFR 
1902.4(b)(2)(iv)). The Kentucky State 
plan contains such provisions in both 
law and regulations which have been 
previously approved by OSHA. In order 
to qualify for final State plan approval 
permanent variances granted must 
assure employment equally as safe and 
healthful as would be provided by 
compliance with the standard (29 CFR 
1902.37(b)(6)); temporary variances 
granted must assure compliance as early 
as possible and provide appropriate 
interim employee protection (29 CFR 
1902.37(b)(7)). As noted in the 18(e) 
Evaluation Report and the January 16 
notice, Kentucky had no requests for 
permanent or temporary variances 
during the evaluation period. However, 
past years* experience indicates that the 
State's procedures were properly 
applied when granting permanent and 
temporary variances. 

Accordingly. OSHA finds that the 
Kentucky program effectively grants 
variances from its occupational safety 
and health standards. 

(3) Enforcement. 

Section 18(c)(2) of the Act and 29 CFR 
1902.3(d)(1) require a State program to 
provide a program for enforcement of 
State standards which is and will 
continue to be at least as effective in 
providing safe and healthful 
employment and places of employment 
as the Federal program. The State must 
require employer and employee 
compliance with all applicable 
standards, rules and oilers (29 CFR 
1902.3(d)(2)) and must have the legal 
authority for standards enforcement 
including compulsory process (29 CFR 
1902.4(c)(2)). 

The Kentucky law (KRS 338.031 and 
338.061) and implementing regulations 
previously approved by OSHA establish 
employer and employee compliance 
responsibility and contain legal 
authority for standards enforcement in 
terms substantially identical to those in 
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the Federal Act. In order to be qualified 
for final approval, the State must have 
adhered to all approved procedures 
adopted to ensure an at least as 
effective compliance program (29 CFR 
1902.37(bK2)). The ‘Tefe) Evaluation 
Report'* data show no lack of adherence 
to such procedures. 

(a) Inspections, A plan must provide 
for inspection of covered workplaces, 
including In response to complaints, 
where there are reasonable grounds to 
believe a hazard exists (29 CFR 
1902.4(c)(2)(i)). As noted In the January 
16,1985 Federal Register notice 
Kentucky follows a policy of responding 
to all employee complaints by 
conducting inspections. Data contained 
in the 18(e| Evaluation Report indicates 
that 99.3% of the safety complaints and 
88.9% of the health complaints resulted 
in inspections (Evaluation Report p. 6). 
The AFL-CIO in its written comments 
indicates its agreement that the State 
effectively responds to complaints (Ex« 
4-5). 

In order to qualify for final approval, 
the State program, as implemented, must 
allocate sufficient resources toward 
high'bazard workplaces while providing 
adequate attention to other covered 
workplaces (29 CFR 1902.37(b)(B)), The 
18(e) Evaluation Report indicates that 
99.4% of State progratnmed safety and 
89.5% of programmed health (general 
schedule) inspections during October 
1982 through March 1984 were 
conducted in high-hazard industries 
which exceeds the Federal average and 
therefore cfiinpares favorably wiA 
Federal performance. During the 
evaluation period Kentucky utilized a 
State-developed high hazard list to 
schedule programmed inspections. 
Kentucky's State-developed list was 
based on both lost workday case rates 
and lost workday rates (Ex. 2-11). The 
State does not conduct records 
inspections, a policy with which the 
AFL-CIO expresses agreement in its 
written comments (Ex. 4-5). 

(b) Employee Notice and Participation 
in Inspections. In conducting inspections 
the State plan must provide an 
opportunity for employees and their 
representatives to point out possible 
violations through such means as 
employee accompaniment or interviews 
with employees (29 CFR 1902.4(c)(2)(ii)). 
Ihe State's procedures require 
compliance officers to provide this 
opportunity. The 18(e) Evaluation Report 
indicates that employee representatives 
accompanied Kentucky's complianace 
officers in 15% of the State's Initial 
inspections. Hiere was no data 
available on the number of employees 
interviewed. However, previous 


evaluation reports show that the State 
utilizes employee interviews extensively 
and OSHA has concluded that employee 
representation is properly provided in 
State inspections. 

In addition, the Stale plan must 
provide that employees be informed of 
their protections and obligations under 
the Act by such means as the posting of 
notices. (29 CFR 1902.4tc)(2)(iv)) and 
provide that employees have access to 
information on their exposure to 
regulated agents and access to records 
of the monitorin g of their exposure to 
such agents (29 CFR 1902.4(c)(vi)). 

To inform employees and employers 
of their protections and obligations. 
Kentucky requires that a poster, which 
was previously approved by OSHA (41 
FR 21774), be displayed in all covered 
workplaces. Requirements for the 
posting of the poster and other notices 
such as dtations, contests, hcaiinga and 
variance applications, are set forth in 
the previously approved State law and 
iTgulations which are substantially 
identical to Federal requirements. 
Informaiion on employee exposure to 
regulated agents and access to medical 
and monitoring records is provided 
through Stale standards. Including l^e 
Access to Employee Exposure and 
Medical Records standard. The 18(e) 
Evaluation Report indicates posting 
violations were cited in 219 inspections 
(Evaluation Report, p. 10). Federal 
OSHA evaluation concluded that the 
State performance is satisfactory. 

(c) Nondiscrimination, A State is 
expected to provide appropriate 
protection to employees against 
discharge or discrimination for 
exerdsing their rights under the State's 
program including provision for 
employer sanctions and employee 
confidentiality (29 CFR 1902.4(c](2)(v)). 
The Kentucky law and regulations 
provide for discrimination protection 
which is at least as effective as the 
Federal. The State received and 
investigated 20 complaints during the 
evaluation period, llie State settled 
administratively the three complaints 
found meritorious. Average lapse time 
between receipt of a complaint and the 
notification to the complainant of the 
investigation results by the State was 90 
days. Federal evaluation of the cases 
indicates that the State action was 
satisfactory (18(e) Evaluation Report, p. 
18). 

(d) Restraint of imminent Danger: 
Protection of Trade Secrets, A Stale 
plan is required to provide for the 
prompt restraint of imminent danger 
situations. (29 CFR 1902.4(cM2)(vii)) and 
to provide adequate safeguards for the 
protection of trade secrets (29 CFR 


1902.4(c)(2)(viii)). The State has 
provisions concerning Imminent danger 
and protection of trade secrets in its 
law. regulations and field operations 
manual which are similar to the Federal. 
The lS(e) Evaluation Report indicates 
that there were 7 Imminent danger 
situations identified and that the 
situations were properly handled 
(Evaluation Report, p. 8). No Complainfs 
About State Program Administration 
(CASPA's) have been received 
concerning trade secrets. 

(e) Right of Entry: Advance Notice, A 
State program is expected to have 
authority for right of entry to inspect 
and compulsory process to enforce sudi 
right equivalent to the Federal program 
(section 18(c)(3) of the Act and 29 CFR 
1902.3(e)). Likewise, a State is expected 
to prohibit advance notice of inspection, 
allowing exception thereto no broader 
than in the Federal program (29 CFR 
19023(f)h SecUon 338101 of the 
Kentucky Occupational Safety and 
Health Act authorizes the La^r Cabinet 
Secretary to enter and inspect all 
covered workplaces In terms 
substantially identical lo those In ibe 
Federal Act. In addition. 9 338.101(2) 
authorizes the Labor Cabinet Secretary 
to petition the Frankin Circuit Court for 
an order to permit entry into such 
establishments that have refused entry 
for the purpose of inspection or 
investigation. The Kentucky law 
likewise prohibits advance notice, and 
implementing procedures for exceptions 
to this prohibition are substantially 
identical to the Federal. 

In order to be found qualified for final 
approval a State is expected to take 
action to enforce its ri^t of entry when 
denied (29 CFR 1902.37(b)(9)) and to 
adhere to its advance notice proedures. 
The 18(e) Evaluation Report shows that 
Kentucky received 41 denials of entry 
and warrants were obtained for 38 of 
these refusals. The 18(e) Evaluation 
Report shows that there were five 
instances of advance notice. The State's 
use of its procedures was found to be 
proper (Evaluation Report, p. 10). 

(f) Citations. Penalties, and 
Abatement, A State plan is expected to 
have authority and procedures for 
promptly notifying employers and 
emplyees of violations identified during 
inspection, for the proposal of effective 
first-initance sanctions against 
employers found in violaUon of 
standards and for prompt employer 
notification of such penalties (29 CFR 
1902.4(c)(2) (x) and (xi)). The Kentucky 
plan throu^ its law. regulations and 
field operations manual, which have all 
been previously approved by OSHA, 
has established a system similar to the 








Federal Regisler / Vol. 50, No. 114 / Thursday. June 13. 1085 / Rules and Regulations 24893 


Federal for prompt issuance of citations 
to employers delineating violations and 
establishing reasonable abatement 
periods requiring posting of such 
citations for employee information and 
proposing penalties. 

In order to be qualified for Hnal 
approval the Slate, in actual operation, 
must be found to conduct competent 
inspections in accordance with 
approved procedures and to obtain 
adequate information to support 
resulting citations (29 CFR 1002.37(10)1. 
to issue dtnlioos. proposed penalties 
and failuredo-abate notifications in a 
timely manner (29 CFR 1902.37(b)(n)). 
to propose penalties for first instance 
violations that are at least as effectivo 
as those under the Federal program (29 
CFR 1902.37(b)(12)|, and to ensure 
abatememt of horards including issuance 
of failure to abate notices and 
appixipriale penalties (29 CFR 
1002.37(b)(13)). Comparison of Federal 
and Slate data, as discussed in the 18(e) 
Evaluation Report shows that the State 
finds a comparable number of violations 
per initial inspection (1.4). Additionally, 
data showed State percentages of not- 
in compliance programmed inspections 
for safety (Sl.4%) and health (65.4%) 
were comparable to or exceeded 
Federal OSHA (Evaluation Report, p.6). 
The AFL-CIO in its written comments 
asserted that Kentucky may not be 
adequately identifying and dting 
hazards as demonstrated by the lower 
percentage of serious violations being 
cited (Ex. 4-5). The report showed that 
Kentucky's procedures arc identical to 
the Federal and concluded Chat the 
lower percentage of serious violations 
died resulted from a difference in 
interpretation of established procedures 
fur dassifying violations. As also 
indicated in the report the State agreed 
to change its interpretation to more 
closely mirror Federal OSHA's 
interpretations. As a result of this 
reinterpretation, the report indicates 
that the State's percentages of serious 
violations cited have increased (safety 
23%. health 13.7%) and are now much 
closer to Federal performance. In 
addition, monitoring has indicated that 
the State does effectively identify and 
die violations, and that inspectors 
recognize and properly dassify 
violations (Evaluation Report, p. 12). 
Kentucky, in its written response to the 
AFL-CIO's comments, also indicates 
that the issue is not the idcntificalion 
and abatement of hazards, but rather a 
procedural difference which has now 
l>cen diminated. The Slate points out 
that more recently available data show 
Kentucky's percentage of serious 


violations in health to be within the 
acceptable ranges. 

The AKL-ClO's written comments 
suggest that a shortage of adequate staff 
is 8 factor in the State's longer time from 
inspedion to issuance of dtation and 
proposed penalty (22 days for safety: 35 
days for health) (Ex. 4-5). The 18(e) 
Evaluation Report attributed the longer 
dtation tssiiance time to factors such as 
mail delays due to the fact that 
compliance officers work out of their 
homes and citations must be mailed to 
the office for processing and the practice 
of delaying issuance of all dtations until 
the more complex ones are completed. 
Kentucky in its written response 
expresses agreement with Federal 
OSHA's evaluation as mentioned above, 
and indicates that the State's 
participation in OSHA's new Integrated 
Management information System (IMIS) 
will eventually help reduce lapse time in 
citation processing. Kentucky condudes 
that although each of the 
aforementioncxl issues has some bearing 
on its lapse time, the size of its staff, as 
purportf^ by the AFL-CIO. has nearly 
no bearing on this issue. The 18(e) 
Evaluation Report concludes that the 
States' overall pcrformonce relative to 
this area is satisfactory and as effective 
as the Federal OSHA program (p. 19). 

Neither the data nor any comments 
suggest that the State has any problem 
in adequately documenting inspectiona 
to support dtations. 

During the 18(e) evaluation period 
penalty levels for serious violations 
were higher than Federal ($289 safety. 
$374 health). Kentucky conducts a higher 
proportion of follow-up inspections than 
does Federal OSHA (20% of not-in- 
compliance inspections). Abatement 
periods are generally shorter than 
Federal (10.6 days for safety. 16.9 days 
for health). Kentucky attempts to 
document abatement within 30 days for 
all serious, willful and repeat violations. 
The 18(e) Evaluation Report indicates 
acceptable performance, (pp. 12-14). 

(g) Contested Cases. In order to be 
considered for initial approval and 
certincation, a State plan must have 
authority and procedures for employer 
contest of citations, penalties and 
abatement requirements at full 
administrative or ludidal hearings. 
Employees must also have the ri^t to 
contest abatement periods and the 
opportunity to partidpate as parties in 
all proceedings resulting from an 
employer's contest (29 CFR 
1902.4(c)(2](xii)). Kentucky's procedures 
for contest of dtations. penalties and 
abatement requirements and for 
ensuring employee rights are contained 
in the law. regulations and field 


operations manual made a part of the 
record in this proceeding and are 
substantially identical to the Federal 
procedures writh the exception of the 
expanded employee right to contest 
citations as well as abatement dates. 
Appeals of citations, penalties and 
abateroenl periods are heard by the 
Kentucky (Occupational Safety and . 
Health Review Commission and mny be 
further appealed to the Franklin Circuit 
Court. Sixty-three inspections during 
October 1962 through March 1964 
resulted in contests. OSHA evaluation 
of these cases supported the conclusion 
that the Stale's enforcement actions are 
adequately supported (Evaluation 
Report, p. 16). 

To qualify for final approval, the State 
must seek review of any adverse 
adjudications and take action to correct 
any enforcement program deficiencies 
resulting from advene administrative or 
judicial determinations (29 CFR 
1902.37(b)(14)). The State had no 
adverse decisions which w^ould require 
review or corrective action. 

Accordingly. OSHA finds that the 
Kentucky plan effectively review 
contested cases. 

(h) Enforcement Conclusion. In 
summary, the Assistant Secretary finds 
that enforcement operations provided 
under the Kentucky plan are 
competently planned and conducted, 
and are overall at least as effective as 
Federal OSHA enforcement. 

(4) Public Employee Program 

Section 16(cH6) of the Act requires 
that a State which has an approvcid plan 
must maintain an effective and 
comprehensive occupational safety and 
health program applicable to all 
empbyees of public agencies of the 
Stale and its political subdivisions, 
which program must be as effecti\^ as 
the standa^ contained in an approved 
plan. 29 CFR 1902.3(i) requires that a 
Slate's program for public employees be 
as effective as the State's program for 
private employees covered by the plan. 

Kentucky's plan provides a program in 
the public sector which Is identical to 
that in the private sector, including the 
proposal of penalties. During the 
evaluation period, the State conducted 
18 inspections In the public sector and 
died 24 violations with appropriate 
penalty for serious violations. The 
proportion of inspections dedicated to 
tlic public sector (.5% of total 
inspections during the evaluation 
period) was considered appropriate to 
the needs of public employees 
(Evaluation ^port. p. 5). Injury and 
illness rates in the public sector in 
Kentucky are much lower than those in 
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Ihe private sector (6.3 combined Slate 
and local government all case rate and 
3.0 combined State and local 
government lost workday case rate in 
1082). Kentucky's response indicates 
that published data show public sector 
injury/illness rates in Kentucky are “not 
now nor have they ever been higher 
than the private sector rates.** The AFL- 
CIO's comment that the rates in the 
public sector were higher than those for 
the private sector is in error (Ex, 4-6). 

Because the State treats the public 
sector In the same manner as the private 
sector, as evidence by its written 
procedures, which are applicable to ail 
covenjd employees, public or private, 
and since monitoring indicates similar 
performance in the public and private 
sectors. OSliA concludes that the 
Kentucky program meets the criterion in 
29 CVR 1902.3(j). 

(5) Staffing and Resources 

Section 18(c)(4) of the Act requires 
State plans to provide the qualified 
personnel necessary for the enforcement 
of standards. In accordance with 29 CFR 
1902.37(b)(1). one factor which OSIIA 
must consider in evaluating a plan for 
final approval is whether the State has a 
sufficient number of adequately tre4ned 
and competent persormel to discharge 
its responsibilities under the plan. 

Kentucky has committed itself to 
funding ihe State share of salaries for 24 
safety inspectors and 14 health 
enforcement officers as evidenced by 
the FY 1904 Application for Federal 
Assistance (Ex. 2-6) as well as its 
subsequent FY 1985 application. These 
compliance staffing levels exceed the 
revised benchmarks proposed for 
Kentucky. 

As noted In the Federal Register 
notice announcing certification of the 
completion of developmental steps for 
Kentucky (45 FR 8596) all personnel 
under the plan meet civil service 
requirements under the Slate merit 
system, which was found to be in 
substantial conformity with the 
Standards for a Merit System of 
Personnel Administration by the U.S.C 
Civil Service Commission, 

llie State provides continuing training 
for its staff. The 18(e) Evaluation Report 
noted that the State provided formal 
training for all professional employees 
(Evaluation Report, p. 4). 

Because Kentucky has allocated 
sufficient enforcement staff to meet the 
revised benchmarks for that State, and 
personnel are trained and competent, 
the requirements for final approval set 
forth In 29 CFR 1902.37(b)(1). and in the 
1978 Court Order in AFL-C/O v. 
Marsboli supra, arc being met by the 
Kentucky plan. 


Section 18(c)(5) of the Act requires 
that the State devote adequate funds to 
administration and enforcement of its 
standards. The Kentucky plan was 
funded at $3,953,269 in FY 1984. (50% of 
the funds were provided by Federal 
OSHA and 50% w^ere provided by the 
State.) 

As noted in the Evaluation Report. 
Kentucky*8 funding appears sufficient in 
absolute terms: moreover, the State 
compares favorably to Federal OSHA 
with respect to expenditures per 
covered employee (Evaluation Report, p. 
19). On this basis. OSHA finds Kentucky 
has provided sufficient funding for the 
various activities carried out under the 
plan. 

(6) Records and Reports 

State plans must assure that 
employers in the State submit reports to 
the Secretary in the same manner as if 
the plan were not in effect (section 
18(c)(7) of the Act and 29 CFR 1902.3(k)). 
The plan must also provide assurances 
that the designated agency will make 
such reports to the Secretary in such 
form and containing such information as 
he may from to time require (section 
18(c|(8) of the Act and 29 CFR 1902.3(1)). 

Kentucky's employer recordkeeping 
requirements are substantially identical 
to those of Federal OSHA. and Ihe State 
participates in the BLS Annual Survey of 
Occupational Illnesses and Injuries. As 
noted in the January 16 proposal, the 
State participates and has assured its 
continuing participation with OSHA in 
the FedcrabState Unified Management 
Information System as a means of 
providing reports on its activities to 
OSHA. 

For Ihe foregoing reasons. OSHA 
finds that Kentucky has met the 
requirements of sections 18(c)(7) and (8) 
of the Act on employer and State reports 
to the Secretary. 

(7) Voluntary Compliance Program 

A State plan is required to undertake 
programs to encourage voluntary 
compliance by employers by such 
means as conducting training and 
consultation with employers and 
employees (29 CFR 1902.4(c)(2)(xiii)). 

During Ihe 18(e) evaluation penod. 
Kentucky provided training to 2390 
employers and supervisors and 6535 
employees. Of the employees trained. 
56% were in high hazard industries 
(Evaluation Report, p. 4). 

Kentucky provides public and private 
sector on-site consultative services to 
employers under its approved State 
plan. During the 18(e) evaluation period. 
368 on-site consultative visits were 
conducted in Kentucky. 


Accordingly, OSHA finds that 
Kentucky has established and is 
administering an effective voluntary 
compliance program. 

(8) Injury and Illness Statistics 

As a factor in its 18(e) determination. 
OSHA must consider the Bureau of 
Labor Statistics Annual Occupational 
Safety and Health Survey and other 
available Federal and State 
measurements of program impact on 
worker safely and health (29 CFR 
1902.37(b](15)). As noted in Ihe 18(e) 
Evaluation Report. Kentucky's 
reportable injury and illness rates in 
absolute terms are slightly higher than 
Federal averages. It should be noted, 
however, that this comparative 
difference existed at the time of the 
inception of the Kentucky plan in 1973. 
l*he overall trend in worker safety and 
health injury and illness rates since the 
Slate began enforcement of its plan 
compares favorably to that under the 
Federal program. For example, from 
1973 through 1982. the injury and illness 
all case rate declined 27% for all 
industry, and 28,6% for manufacturing 
employment. 

The AFL-ClO's comments expressed 
concern regarding Kentucky's higher 
injury and illness all case rate and lost 
workday case rate in manufacturing and 
noted that the decline in the State's all 
industry injury and illness all case rates 
has been slower than the national 
average (Ex. 4-5). While the rates do 
slightly exceed Federal rates when 
directly compared, a decreasing trend is 
evident as noted above. 

As noted in the 18(e) Evaluation 
Report, the manufacturing lost workday 
case incidence rate did not decrease 
quite as fast as the Federal rate for the 
reporting period. However, the report 
explain^ that within the manufacturing 
sector, employment decreased more in 
industries not considered high hazard, 
than it did in high-hazard 
manufacturing. Thus, proportionately, 
more workers were employed in the 
highly hazardous industries than before, 
slowing the generally observed effect of 
reduced employment in lowering rates 
of injury and illness (Evaluation Report. 

p. 20). 

Kentucky, in its response to the AFL- 
CIO's comments, noted that the mix of 
industries within a State should be 
considered when making direct 
comparison among jurisdictions: that the 
State's manufacturing rates exceeded 
the national rates even prior to the 
initiation of the State plan; and that the 
more recently available 1983 data show 
a State decline exceeding Ihe nationol 
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rales in bolh all industry and 
manufuctuiing. 

Considering the State's overall 
substantial decline In injury and illness 
rates. OSH A finds a favorable 
comparison between Kentucky's trends 
in injury and illness statistics and those 
in States with Federal enforcement. 

Dedskui 

OSI lA has carefully reviewed the 
record developed during the above 
described proceedings, including all 
comments received thereon. The present 
Federal Register document sets forth the 
findings and conclusions resulting from 
this review. 

In light of all the facts presented on 
the record, the Assistant Secretary has 
determined that (1) the revised 
compliance staffing levels proposed for 
Kentucky meet the requirements of the 
1978 Court Order in AFl^fO v. 
Marshall in providing the number of 
safety and health campiianoe ofTicers 
necessary for a "fully effective" 
enforcement program, and (2) that the 
Kentucky Stale plan for occupational 
safety and heal^ in actual operation, 
which has been monitored for at least 
one year subsequent to certificuitioa is 
at least as effective as the Federal 
program and meets the statutory criteria 
for State plans in section ie(e) of the Ad 
and implementing regulations at 29 CFR 
1902. Iherefore, the revised compliance 
staffing benrhmaihs of 23 safety and 14 
health are approved and the Kentucky 
State plan is hereby granted final 
approval tinder section 18(e) of the Act 
and implementing regulations at 29 CFR 
Part 1902. effecUve lune 13.1985. 

Under this ia(e) determination, 
Kentucky will be expected to maintain a 
Slate program which will cxintinue to be 
at least as effective as operations undcu 
the Federal program in providing 
employee safety and health at covered 
workplaces. This requirement includes 
submitting all required reports to the 
Assistant Secretary as well as 
submitting plan supplements 
documenting State initiated program 
changes, changes required in resporise 
to adverse evaluation findings, and 
responses to mandatory Federal 
program changes. In addition, Kentucky 
must continue to allocate sufTicient 
safety and health enforcement staff to 
meet (he l>enchinark6 for State slafftiig 
established by the Department of Labor. 
Of any revision to those benchmarks. 

Kffecl of Decision 

The determination that the criteria set 
forth in section 18(c) of the Act and 29 
Cl^ Port 1902 are being applied in 
actual operations under the Kentucky 
plan terminates OSH A authority for 


Federal enforcement of its standards In 
Kentucky, in accordance with section 
18(e) of Act in those issues covered 
under the State plan. Section lB(e) 
provides that upon making this 
determination "the provisions of 
sections 5(a)(2), B (except for the 
purpose of carrying out subsection (fj of 
this section). 9.10.13, and 17, and 
standards promulgated under section 6 
of this Act. shall not apply with respect 
to any occupational safety or health 
issues covered under the plan, but the 
Secretary may retain jurisdictiun under 
the above provisions in any proceeding 
commenced under section 9 or 10 before 
the date of determination." 

Accordingly. Federal authority to 
issue citations for violation of OSHA 
standards (sections S(a)(2) and 8): tu 
conduct inspections (except those 
necessary to conduct evaluations of the 
plan under section 18(n< and other 
inspections, investigations or 
proceedings necessary to carry out 
Federal responsibilities which arc not 
specifically preempted by section 16(e)| 
(section 8); to conduct enforcement 
proceedings in contested cases (section 
10): to institute proceedings to correct 
imminent dangers (section 13): and to 
propose civil penalties or initiate 
criminal proceedings for violations of 
the Federal Act (section 17) is 
relinquished as of the effective dale of 
this determination. (Berceuse of the 
effectiveness of the Kentucky plan, there 
has been no exercise of concurrent 
Federal enforcement authority in issues 
covered by the plan since the signing of 
the Operational Status Agreement in 
Decemtier 1974.) 

Federal authority under provisions of 
the Act not listed In section 18(e) are 
unaffected by this delerminalion. Thus, 
for example, the Assistant Secretary 
retains his authority under section life) 
of the Act with regard to complaints 
alleging discrimination against 
employees because of the exercise of 
any right afforded to the employee b>^ 
the Act although such complaints may 
be initially referred to the State for 
investigation, lurisdiction over any 
proceeding initiated by OSHA under 
sections 9 and 10 of the Act prior to the 
date of this final determination remains 
a Federal responsibility. The Assistant 
Secretary also retains his authority 
under section 6 of the Act to promulgate, 
modify or revoke occupation^ safety 
and health standards which address the 
working conditions of all employees, 
including those in States which have 
received an afTinnative 18(e) 
determination. In the event that a Slate's 
18|e) status is subsequently withdrawn 
and Federal authority reinstated, all 
Federal standards. Including any 
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standards promulgated or modified 
during the 1B(e) period, would be 
Federally enforceable In the State, 

In accordance with section 1B(e), this 
determination relinquishes Federal 
OSHA authority only with ri^gard to 
occupational safety and health issues 
covered by the Kentucky plan, and 
OSHA retains full authority over issues 
which are not subject to State 
enforcement under the plan. Thus, for 
example. Federal OSHA retains its 
authority to enforce all provisions of the 
Act, and all Federal standards, nilcs or 
orders which relate to safety or health in 
private sector maritime employment, 
employments at Tennessee Valley 
Authority facilities and on all militar>’ 
bases, since these issues are excluded 
from coverage under the Kentucky plan. 
In addition Federal OSHA may 
subsequently initiate the exercise of 
jurisdiction over any issue Ihaiard. 
industry*, geographical area, operation or 
facility) for which the State is unable to 
provide effective coverage for reasons 
not related Co the requir^ performance 
or structure of (he State plan. 

As provided by section 18(f) of the 
Act, the Assistant Secretary will 
continue to evaluate the manner in 
which the State Is carrying out its plan. 
Section 18(0 nnd regulations ut 29 CFR 
Part 1955 provide procculures for the 
withdrawal of Federal approval should 
the Assistant Secretary find that the 
State has substantially failed to comply 
with any provision or assurance 
contained in the plan. Additionally, the 
Assistant Secretary is required to 
initiate proceedings to revoke an 18(e) 
determination and reinstate concurrent 
Federal authority under procedunrs set 
forth in 29 CFR 1902.47, ei seq,, if his 
evaluations show that the Stale has 
substantially (ailed to maintain a 
program which is at least as effective as 
operations under the Federal program, 
or if the State does not submit program 
change supplements to the Assistant 
Secretary as required by 29 CFR Part 
1953. 

Explanalifui of Changes to 29 CFR Part 
1952 

29 CFR Part 1052 contains, for each 
State having an approved plan, a 
subpart generally describing the plan 
and setting forth the Federal approval 
status of the plan. 29 CFR 1902.43(a)(3) 
requires that notices of afrirmative 16(c] 
determinations be accompanied by 
changes to Part 1952 reflecting the fmal 
approval dodsion. This notice makes 
several changes to Subpart Q of Part 
1952 to reflect the final approval of the 
Kentucky plan. 
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A new S 1952.233. Compliance staffing 
benchmarks, has been added to reflect 
the approval of the 1984 revised 
benchmarks for Kentucky. 

A new § 1952.234. Final approval 
determination, has been added to reflect 
the determination granting final 
approval of the plan. The new section 
contains a more accurate description of 
the scope of the plan than the one 
contained in the initial approval 
decision. 

Newly redesignated § 1952.235. Level 
of Federal enforcement, has been 
revised to reflect the State's 16(e) status. 
The new paragraph replaces former 
i 1952.232, which described the 
relationship of Stale and Federal 
enforcement under an Operational 
Status Agreement which was entered 
into on December 30,1974. Federal 
concurrent enforcement authority has 
been relinquished as part of the present 
18(e) determination for Kentucky, and 
the OperoUonal Status Agreement is no 
longer in effect. { 1952.235 describes the 
issues where Federal authority has been 
terminated and the issues where it has 
been retained in accordance with the 
di.scussion of the effects of the ia(e) 
determination set forth earlier in the 
present Federal Register notice. 

While most of the existing Subpart Q 
has been retained, paragraphs within 
the subpart have been rearranged and 
renumbered so that the major steps in 
the development of the plan (initial 
approval, developmental steps. 
certiFication of completion of 
developmental steps and final plan 
approval) arc set forth in chronological 
order Related editorial changes to the 
subpart include modification of the 
heading of § 1952.230, to clearly Identify 
the 1973 initial plan approval decision to 
which it relates. The addresses of 
locations where Stale plan documents 
may be inspected have been updated 
and are found in 5 1952.236. 

I Regulatory Flexibility Act 

OSHA certifies pursuant to the 
Regulatory Act of 1900 (5 U.S.C. 801, et 
seq,] that this rulemaking will not have a 
significant economic impact on a 
substantial number of small entities. 

Final approval will not place small 
employers In Kentucky under any new 
or different requirements nor would any 
additional burden be placed upon the 
State government beyond the 
responsibilities already assumed as part 
of the approved plan. A copy of this 
certification has been forwarded to the 
Chief Counsel for Advocacy, Small 
Business Administration. 


List of Subjects in 29 CFR Pari 1932 

Intergovernmental relations. I^w 
enforcement. Occupational safety and 
health. 

Signed al Washington. D.C this 13th day of 
|une 1965. 

Robert A. Rowland. 

A ssfstani Secretary, 

PART 1952HAMENOED1 

Accordingly. Subpart Q of 29 CFR Part 
1952 is hereby amended as follows: 

1. The authority citation for Part 1952 
continues to read: 

Authority: Sec 18.84 Slat. 1608 (29 U.S.C. 
867); 29 CFR Part 1902, Secretory of LaboFs 
Order No. 9-83 (48 FR 35736). 

2. Section 1952.230 is amended by 
revising the heading to read: 

§ 1952.230 Oescriptlon of the plan as 
Inittalty approved. 

fi 1952.231.1052.232,1952.233, and 
1952.234 IRadesIgnated as 1952.236, 
1952.235,1952.231, and 1952.232 
Raspectivelyt 

3. Section 1952.231 Redesignated as 
§ 1952.236 

4. Section 1952.232 Redesignated as 
§ 1952.235 

5. Section 1952.233 Redesignated as 
§ 1952.231 

6. Section 1952.234 Redesignated as 
S 1952.232 

7. The Table of contents for Part 1952, 
Subparl Q is revised to read as follows: 

Subpart Q^Kantucky 
Sec 

10S2.230 Description of the plan as initially 
approved. 

1952231 Developmental schedule 

1952.232 Completion of developmental steps 
and cerlifleation. 

1952.233 Compliance staffing benchmarks. 
1952234 Final approval determination. 
1952235 Ijevel of Federal enforcement. 
1952.236 Where the plan may be Inspected. 

8. New a 1952.233 and 1952.234 are 
added to read as follow.s: 

$ 1952.233 Compllanca staffing 
bonchmarkt. 

Under the terms of the 1978 Court 
Order in AFL-^fO v. Marshall 
compliance staffing levels (benchmarks) 
necessary for a "fully effective" 
enforcement program were required to 
be established for each State operating 
an approved State plan. In September 
1984 Kentucky, in conjunction with 
OSHA. completed a reassessment of the 
levels initially established in 1980 and 
proposed revised compliance staffing 
benchmarks of 23 safety and 14 health 
compliance officers. After opportunity 
for public comment and service on the 
AFL-CIO, the A.H8lstant Secretary 


approved these revised staffing 
requirements on June 13.1985. 

9 1952.234 Rnsf approval datsfmination. 

(a) In accordance with section 18(el of 
the Act and procedures in 29 CFR Part 
1902, and after determination that the 
State met the "fully effective’* 
compliance staffing benchmarks as 
revised in 1984 in response to a Court 
Order in AFLr^IO v. Marshall (CA 74- 
406), and was satisfactorily providing 
reports to OSHA through participation 
in the Federal-State Unified 
Management Information System, the 
Assistant Secretary evaluated actual 
operations under the Kentucky State 
plan for a period of at least one year 
following certification of completion of 
developmental steps (45 FR 8596). Based 
on the 18(c) Effectiveness Report for the 
period of October 1982 throu^ March 
1984. and after opportunity for public 
comment, the Assistant Secretary 
determined that in operation the State of 
Kentucky's occupational safety health 
program is at least as effective as the 
Federal program in providing safe and 
healthful employment and places of 
employment and meets the criteria for 
final State plan approval in section 18(e) 
of the Act and implementing regulations 
at 29 CFR Part 1902. Accordingly, the 
Kentucky plan was granted final 
approval and concurrent Federal 
enforcement authority was relinquished 
under section 16(e) of the Act effective 
June 13.1985. 

(b) The plan which has received final 
approval covers all activities of 
employers and all places of employment 
in Kentucky except for private sector 
maritime, employment at Tennessee 
Valley Authority facilities and on all 
military bases as well as any other 
properties ceded to the United States 
Government. 

(c) Kentucky is required to maintain a 
State program which is al least as 
effective as operations under the 
Federal program; to submit plan 
supplements In accordance w ith 29 CFR 
Part 1953; to allocate sufficient safety 
and health enforcement staff to meet the 
benchmarks for State staffing 
established by the U.S. Department of 
Labor, or any revisions to those 
benchmarks: and. to furnish such reports 
In such form as the Assistant Secretary 
may from time to time require. 

9. Newly redesignated §§ 1952.235 and 
1952.236 are revised to read as follows; 

9 1952.235 Level of Fetferel Enforcement. 

(a) As a result of the Assistant 
Secretary's determination granting final 
approval to the Kentucky plan under 
section 18(e) of the Act. effective June 
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13,1985. occupational safety and health 
standards which have been promulgated 
under section 6 of the Act do not apply 
with respect to issues covered under the 
Kentucky plan. This determination also 
relinquishes concurrent Federal OSIIA 
authority to issue citations for violations 
of such standards under sections 5(a)(2) 
and 9 of the Act: to conduct inspections 
and investigations under section 8 
(except those necessary to conduct 
evaluation of the plan under section 
16(b) and other inspections, 
investigations, or proceedings necessary 
to carry out Federal responsibilities not 
specitically preempted by section 18(e)): 
to conduct enforcement proceedings in 
contested cases under section 10: to 
institute proceedings to correct 
imminent dangers under section 13: and 
to propose civil penalties or initiate 
criminal proceedings for violations of 
the Federal Act under section 17. The 
Assistant Secretary retains jurisdiction 
under the above provisions in any 
proceeding commenced under sections 9 
or 10 before the effective date of the 
18(e) determination. 

(b) In accordance with section 16(e), 
final approval relinquishes Federal 
OSHA authority only with regard to 
occupational safety and health issues 
covered by the Kentucky plan. OSHA 
retains full authority over issues which 
are not subject to State enforcement 
under the plan. Thus, Federal OSHA 
retains its authority relative to safety 
and health In private sector maritime 
activities and will continue to enforce 
all provisions of the Act, rules or orders, 
and all Federal standards, current or 
future, specifically directed to private 
sector maritime employment (29 CFR 
Part 1915. shipyard employment: Part 
1917, marine terminals; Part 1918, 
longshoring; Part 1919, gear certification) 
as well as provisions of general industry 


standards (29 CFR Part 1910) 
appropriate to hazards found in these 
employments), employment at 
Tennessee Valley Authority facilities 
and on all military bases as well as any 
other properties ceded to the United 
States Government. Federal 
jurisdication is also retained with 
respect to Federal government 
employers and employees. In addition, 
any hazards, industry, geographical 
area, operation or facility over which 
the State is unable to effectively 
exercise jurisdication for reasons not 
related to the required performance or 
structure of the plan shall be deemed to 
be an issue not covered by the finally 
approved plan, and shall be subject to 
Federal enforcement. Where 
enforcement jurisdiction is shared 
between Federal and State authorities 
for a particular area, project, or facility, 
in the interest of administrative 
practicability Federal jurisdiction may 
be assumed over the entire project or 
facility, in either of the two 
aforementioned circumstances. Federal 
enforcement may be exercised 
immediately upon agreement between 
Federal and State OSHA. 

(c) Federal authority under provisions, 
of the Act not listed in section lB(e) is 
unaffected by final approval of the plan. 
Thus, for example, the Assistant 
Secretary retains his authority under 
section 11(c) of the Act with regard to 
complaints alleging discrimination 
against employees because of the 
exercise of any right afforded to the 
employee by the Act, although such 
complaints may be referred to the State 
for investigation. The Assistant 
Secretary also retains his authority 
under section 6 of the Act to promulgate, 
modify or revoke occupational safety 
and health standards which address the 
working conditions of all employees. 


including those in States which have 
received an affirmative 18(e) 
determination, although such standards 
may not be Federally applied. In the 
event that the State's 18(e) status is 
subsequently withdrawn and Federal 
authority reinstated, all Federal 
standards, including any standards 
promulgated or modified during the 18(e) 
period, would be Federally enforceable 
in that State. 

(d) As required by section 18(0 of ihe 
Act. OSHA will continue to monitor the 
operations of the Kentucky State 
program to assure that the provisions of 
the State plan are substantially 
complied with and that the program 
remains at least as effective as the 
Federal program. Failure by the Slate to 
comply with its obligations may result in 
the revocation of the Tinal determination 
under section 18(e). resumption of 
Federal enforcement, and/or 
proceedings for withdrawal of plan 
approval 

§ 1952.236 Where the plan may be 
Inspected. 

A copy of the principal documents 
comprising the plan may be inspected 
and copied during normal business 
hours at the following locations: Office 
of State Programs. Occupational Safety 
and Health Administration, U.S. 
Department of Labor. 200 Constitution 
Avenue. NW,. Room N347e, 

Washington. D.C. 20210; Office of the 
Regional Administrator. Occupational 
Safety and Health Administration. U.S. 
Department of Labor. 1375 Peachtree 
Street. NE.. Suite 587. Atlanta, Georgia 
30309: and OfTice of the Secretary, 
Kentucky Labor Cabinet U.S. Highway 
127 South, Frankfort Kentucky 40601. 

|FR Doc. 65-13534 Filed (V>12-8S; 8:45 am) 
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